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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1331 

[Ex  Parte  No.  297  (Sub  No.  5)] 

Motor  Carrier  Rate  Bureaus— 
Implementation  of  Pub.  L.  96-296 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rules. 

summary:  In  this  proceeding  [49  FR 
55734,  August  21, 1980],  we  proposed 
new  standards  to  govern  the  activities  of 
motor  carrier  rate  bureaus.  Our  tinal 
decision  (issued  concurrently  with  this 
notice]  setting  these  standards  requires 
conforming  amendments  to  the  CFR. 
Amendments  are  also  required  to 
conform  the  regulations  to  the 
codihcation  of  the  Interstate  Commerce 
Act. 

EFFECTIVE  DATE:  These  amendments  are 
effective  December  31, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  or  Jane  F.  Mackall, 
(202)  275-7656. 

SUPPLEMENTARY  INFORMATION:  The 

changes  to  49  CFR  1331  are  as  follows; 

PART  1331— SECTION  10706 
APPLICATIONS. 

1.  Part  1331  is  retitled — Section  10706 
Applications 

§1331.2  [Amended] 

2.  Section  1331.2(e]  is  amended  by 
deleting  the  phrase  “section  5a  of  the 
Interstate  Commerce  Act,  as  amended” 
and  inserting  in  its  place  “49  U.S.C. 
10706.” 

§  1331.4  [Amended] 

3.  Section  1331.4  is  amended  by 
deleting  the  phrase  “section  5a(4]  of  the 
Interstate  Commerce  Act”  and  inserting 
in  its  place  “49  U.S.C.  10706(d)." 

§  1331.5  [Amended] 

4.  Section  1331.5  is  retitled — ^Public 
notice — non-motor  independent  actions. 

§  1331.45  [Amended] 

Section  1331.45  is  amended  by 
deleting  the  phrase  “section  5a  of  the 
Interstate  Commerce  Act”  and  inserting 
in  its  place  “49  U.S.C.  10706.” 

§  1331.6  Changing  or  cancelling  railroad 
rates  established  by  independent  action. 

*  «  *  *  * 


§1331.6  [Amended] 

5.  Section  1331.6  is  retitled — Changing 
or  cancelling  railroad  rates  established 
by  independent  action. 


6.  Section  1331.6(a)(3]  is  amended  by 
deleting  the  phrase  “section  5a  or  5b  of 
the  Interstate  Commerce  Act,  49  U.S.C. 
5b,  5c,”  and  inserting  in  its  place  “49 
U.S.C.  10706(a).” 

7.  Section  1331.6(a)(5)  is  reserved. 

8.  Section  1331.6(a](6]  is  renumbered 
1331.6(a)(5). 

9.  Section  1331.6(a)(7)  is  removed. 

10.  Section  1331.6(b)  is  amended  by 
deleting  the  phrase  “Motor  carrier  and 
railroad”  and  inserting  in  its  place 
“Railroad.” 

11.  Section  1331.6(c)  is  revised  as 
follows: 

*  *  *  *  « 

(c)  Opportunity  to  be  heard.  Before 
the  Committee  or  other  group  designated 
under  the  terms  of  a  railroad  rate 
bureau’s  agreement  meets  to  consider  a 
proposal  to  change  or  cancel  a  rate 
established  by  independent  action 
(whether  for  the  purpose  of  voting  to 
accept  or  reject  the  proposal  or  to 
consider  whether  to  recommend  it  to  the 
rate  bureau  membership  for  a  final 
vote),  shippers  and  other  interested 
parties  shall  have  no  less  than  fourteen 
days  (not  counting  the  day  of  the  notice 
of  the  proposal  is  sent  to  these  parties) 
to  respond  to  the  notice  to  express  their 
views  to  the  appropriate  committee  or 
group  in  whatever  manner  they  so 
choose,  be  it  in  writing,  in  person  or  by 
some  other  means. 

12.  Section  1331.6(d)  is  removed. 

13.  Section  1331 .6(e]  is  renumbered 
1331.6(d).  In  the  newly  renumbered 
1331.6(d)  delete  the  phrase  “paragraphs 
(b)  and  (d)”  and  insert  in  its  place  the 
phrase  “paragraph  (b)”.  • 

14.  Section  1331.6(f)  is  renumbered 
1331.6(e).  In  the  newly  renumbered 
1331.6(e)  delete  the  phrase  “paragraph 
(e)”  and  insert  in  its  place  “paragraph 
6(d)”,  delete  the  remainder  of  the 
section  following  the  first  sentence. 

This  decision  does  not  significantly 
affect  the  quality  of  human  environment, 
energy  consumption,  or  small  business. 
The  amended  rules  are  issued  imder  the 
authority  of  49  U.S.C.  10321  and  10706. 

Decided:  December  19, 1980. 

By  the  Commission.  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Conunissioners 
Clapp,  Trantum,  Alexis  and  Gilliam. 
Commissioner  Gilliam  concurring  with  a 
separate  expression.  Commissioner  Clapp 
reserves  his  right  to  submit  a  separate 
expression  at  a  later  date. 

Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  80-40514  Filed  12-30-60;  8;45  am] 

BILUNG  CODE  7035-01-M 


49  CFR  Part  1331 

[Ex  Parte  No.  297  (Sub.  No.  5)] 

Motor  Carrier  Rate  Bureaus — 
Implementation  of  Pub.  L.  96-296 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  decision:  policy 
statement. 


summary:  The  Commission  has  issued  a 
final  decision  in  this  proceeding 
establishing  standards  for  motor  carrier 
rate?  bureau  activities.  This  decision 
implements  the  rate  bureau  provisions 
of  the  Motor  Carrier  Act  of  1980.  Copies 
of  the  complete  decision  are  available 
from  the  Secretary,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423, 
(202)  275-7428. 

•  EFFECTIVE  DATE:  The  decision  is 
effective  December  31, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Felder  or  Jane  F.  Mackall 
(202)  275-7656. 

SUPPLEMENTAL  INFORMATION:  Notice  of 
this  proceeding  was  given  at  45  FR 
55734,  August  21, 1980.  The  major 
findings  in  this  decision  are  as  follows: 

1.  Rate  bureau  agreements  must 
provide  each  carrier  the  absolute  right  to 
decide  whether  or  when  an  independent 
action,  released  rate,  or  rate  within  the 
zone  of  freedom,  will  be  docketed.  If 
independent  actions  are  docketed  they 
may  not  be  discussed  prior  to  the 
effective  date  of  the  tariff  item. 

2.  Rate  bureau  employees  and 
employee  committees  are  restricted 
from  initiating  or  determining  whether  to 
adopt,  reject,  or  otherwise  dispose  of 
tai-iff  proposals.  They  may  provide 
individual  member  carriers  with  expert 
analysis  and  technical  assistance, 
provided  that  all  communications  are 
kept  confidential. 

3.  Rate  bureaus  will  promptly  divulge 
the  name(s)  of  the  proponent(s)  of  tariff 
matter  and  the  voting  record.  They  will 
provide  detailed  public  notice  of  their 
meetings  and  agenda  and  they  will 
admit  all  persons  and  permit  them  to 
take  notes  and  make  sound  recordings. 

4.  To  vote  for  an  absentee,  a  carrier 
must  possess  a  written  proxy  containing 
the  grantor(s)  signature,  the  specific 
item(s]  for  which  the  vote  is  released, 
directions  on  voting,  and  affirmation  of 
authority.  A  copy  of  the  proxy  and  the 
written  affirmation  or  authority 
executed  by  the  proxy  holder  for  the 
grantor  will  be  made  part  of  the  voting 
record  and  ballot. 
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5.  The  quonim  for  holding  meetings  of 
the  organization  is  30  percent  of  the 
membership  for  committees,  it  is  50 
percent  of  the  members. 

6.  The  bureaus  are  required  to 
maintain  detailed  minutes  of  all 
meetings  where  tariff  items  were 
discussed.  The  bureaus  will  be  subject 
to  withdrawal  of  their  immunity  for 
serious  continuing  violations  of 
Commission  standards,  and  individual 
tariff  publications  will  be  subject  to 
rejection,  suspension,  or  investigation 
for  improprieties  in  the  rate  bureau 
process. 

7.  Carriers  are  immunized  &om  the 
effect  of  the  anti-trust  laws  only  after 
filing  with  the  Commission  an  approved 
agreement  consistent  with  this  decision 
and  only  for  those  activities  conducted 
within  die  explicit  terms  of  that 
agreement. 

This  decision  does  not  significantly 
affect  the  quality  of  the  human 
environment,  energy  consumption,  or 
small  business.  The  amended  policy  is 
issued  under  the  authority  of  49  U.S.C. 
10321  and  10706. 

Decided:  December  19, 1980. 

By  the  Commission,  Chairman  Gaskins. 
Vice  Chairman  Gresham,  Commissioners 
Clapp,  Trantum,  Alexis  and  Gilliam. 
Commissioner  Gilliam  concurring  with  a 
separate  expression. 

Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  8(M0515  Filed  12-30-80;  8:45  am) 

BILUNG  CODE  703S-01-H 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1300 

[Ex  Parte  No.  261  (Sub-No.  1] 

In  the  Matter  of  Tariffs  Containing 
Joint  Rates  and  Through  Routes— 
Freight  Forwarders  and  Nonvessel 
Operating  Common  Carriers  by  Water 
(NVO) 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Commission  is  reopening 
this  proceeding  in  response  to  the  Motor 
Carrier  Act  of  1980,  Public  Law  96-296. 
We  are  reconsidering,  the  finding  of  our 
prior  decision  (355  I.C.C.  913  (1977))  that 
rail,  motor,  or  water  carriers  subject  to 
our  jurisdiction  are  precluded,  as  a 
matter  of  policy,  from  entering  into 
international  joint  rates  with  nonvessel 
operating  common  carriers.  We  are 
therefore  proposing  to  modify  49  CFR 
§  1300  et  seq.  which  governs  intermodal 
freight  tariffs  by  adding  nonvessel 
operating  common  carriers  to  the 
provisions. 

DATES:  Comments  are  due  on  or  before 
January  30, 1981. 

ADDRESS:  Send  comments  to:  Office  of 
Proceedings,  Room  5356,  Interstate 
Commerce  Commission,  Washington, 
D.C.  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Felder  or  Jane  F.  Mackall,  (202) 
275-7656. 

SUPPLEMENTARY  INFORMATION:  In  Our 

prior  decision  we  considered  the 
possible  application  of  49  CFR  1300  et 
seq.  to  the  intermodal  operations  of 
freight  forwarders  and  nonvessel  ^ 
operating  water  common  carriers 
(NVO’s)  between  points  in  foreign 
countries.  We  found  that  (1)  freight 
forwarders  have  no  statutory  authority 
to  establish  and  participate  in  joint  rates 
and  international  through  route  tariffs; 
and  (2)  rail,  motor,  or  part  III  water 
carriers  are  precluded,  as  a  matter  of 
policy,  from  entering  into  joint  rates 
with  nonvessel  operating  water  common 
carriers. 

Since  the  passage  of  Section  22(h)  of 


the  Motor  Carrier  Act,  1980  Public  Law 
96-296,  freight  forwarders  have  the 
statutory  authority  to  establish  and 
participate  in  joint  rates  and 
international  through  route  tariffs.  In  Ex 
Parte  364  (Sub-No.  1)  Freight  Forwarder 
Contract  Rates — Implementation  of  Pub. 
L.  96-296,  (decided  December  19, 1980), 
we  extend  the  application  of  49  CFR 
1300  et  seq.  to  freight  forwarders. 

Our  refusal  in  Ex  Parte  No,  261  (Sub- 
No.  1),  to  allow  NVO’s  to  establish 
international  joint  rates  with  carriers 
subject  to  our  jurisdiction  was  based  on 
policy  considerations.  We  do  not  believe 
these  considerations  are  still  valid. 

First,  we  reasoned  that  because  the 
Federal  Maritime  Commission  (FMC) 
imposes  no  restrictions  on  who  may 
become  NVO’s  freight  forwarders  could 
easily  become  NVO’s.  We  were  afraid 
that,  were  we  to  extend  tariff  rules  to 
NVO’s,  freight  forwarders  could 
circumvent  ICC  rules  by  becoming 
NVO’s  and  establishing  joint  rates  with 
ICC  regulated  carriers.  Since  freight 
forwarders  are  now  allowed  to  establish 
joint  rates,  there  is  no  longer,  an 
incentive  for  freight  forwarders  to 
circumvent  our  rules. 

Second,  we  believed  that  allowing 
NVO’s  to  establish  joint  rates  with  ICC 
regulated  carriers  would  allow  an  NVO 
to  engage  in  freight  forwarding  in  the 
United  States  without  a  certificate  from 
the  Commission  in  competition  with  ICC 
regulated  forwarders.  This  would  render 
valueless  the  certificates  which 
forwarders  obtained  at  the  expense  of 
large  investments  of  money  and  time. 
We  have  since  eased  our  entry 
requirements.  We  no  longer  think  that 
freight  forwarders  should  be  insulated 
from  competition  with  NVO’s. 

Finally,  we  believed  the  FMC  did  not 
impose  enough  restrictions  on  who 
could  become  an  NVO.  Therefore,  we 
were  afraid  that  we  could  not  assure  the 
shipping  public  that  the  NVO’s  are  able 
to  perform  the  service  properly. 

However  in  light  of  spirit  of  increased 
competition  in  the  transportation 
industry  and  the  fact  that  we  should  rely 
on  the  FMC’s  judgment  that  NVO’s  are 
fully  able  to  serve  the  shipping  public, 
we  are  no  longer  concerned  with  this 
issue. 

We  are  therefore  proposing  to  modify 
49  CFR  1300  et  seq.,  which  governs 


intermodal  freight  tariffs,  by  adding 
NVO’s  to  the  provisions. 

It  is  proposed  that  in  49  CFR,  the 
second  sentence  of  §  1300.0(a)(1), 
introductory  text  of  §  §  1300.12, 

1300.12(e),  and  1300.67(b)(1)  are  revised 
as  follows:* 

1.  The  second  sentence  of 

§  1300.0(a)(1)  is  revised  to  read  as 
follows: 

§  1300.0  General  provisions;  definition. 

(a)(1)  *  *  * 

.  The  regulations  in  this  part  shall  also 
govern  the  construction  and  filing  of 
tariffs  naming  through  routes  and  joint 
rates  over  the  lines  of  common  carriers 
by  freight  forwarders,  water,  or  pipeline, 
subject  to  the  Interstate  Commerce  Act, 
on  the  one  hand,  and  nonvessel  or 
vessel-operating  common  carriers  by 
water  engaged  in  the  foreign  commerce 
of  the  United  States,  as  defined  in  the 
Shipping  Act,  1916,  on  the  other  hand, 
for  the  transportation  of  property 
between  any  place  in  the  United  States 
and  any  place  in  a  foreign  country:  and 
between  freight  forwarders  and 
railroads.  See  §  1300.67. 

2.  Yhe  introductory  text  of  §  1300.12  is 
revised  to  read  as  follows: 

§  1300.12  Restoration  and  discontinuance 
of  water  service. 

Tariffs  containing  rail-and-water, 
freight  forwarder-and-water,  rail-and- 
nonvessel  operating  water  common 
carriers,  or  all-water  rates  applicable 
via  routes  upon  which  it  is  necessary  to 
close  navigation  during  a  portion  of  each 
year,  must  provide  for  the  restoration 
and  discontinuance  of  service  over  such 
routes  in  the  manner  prescribed  in 
paragraphs  (a)  to  (e)  of  this  section. 

3.  In  §  1300.12  paragraph  (e)  is 
amended  to  read  as  follows: 

§  1300.12  Restoration  and  discontinuance 
of  water  service. 

*  *  *  ★  * 

(e)  Tariffs  may  be  reissued.  Tariffs 
containing  rail-and-water,  freight 
forwarder-and-water,  rail-and-nonvessel 
operating  water  common  carrier,  or  all¬ 
water  rates  may  be  reissued  or  amended 
at  any  time  in  the  regular  manner,  but 
tariffs  containing  the  clause  prescribed 


'  *The  modification  to  49  CFR  1300.0(a)(1)  and 
1300.67(b)  conforms  with  the  proposed  changes  in 
Ex  Parte  No.  230  (Sub-No.  5)  Improvement  of  TOFC/ 
COFC  Regulation,  served  November  21. 1980. 
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by  paragraph  (b)  of  this  section  which 
are  made  effective  subsequent  to  the 


date  of  actual  discontinuance  of  service 
must  contain  a  statement  that  service 

was  discontinued  on - as  per 

supplement  No. - to  ICC  No. 

(former  tariff]  and  that  supplement 
announcing  discontinuance  of  service 
for  that  season  will  not  be  filed. 

4.  In  §  1300.67(b)(1)  is  revised  as  set 
forth  below. 

§  1300.67  Export  and  import  traffic- 
ocean  carriers. 

***** 

(b)  Through  routes  and  joint  rates.  (1) 
A  common  carrier  by  pipeline,  freight 
forwarder,  or  water,  subject  to  the 
Interstate  Commerce  Act  (hereinafter 
referred  to  in  this  section  as  the 
domestic  carrier)*,  may  establish  a 
through  route  and  joint  rate  with  either  a 
nonvessel  or  a  vessel-operating  common 
carrier  by  water  engaged  in  the  foreign 
commerce  of  the  United  States 
(hereinafter  referred  to  in  this  section  as 
the  ocean  carrier),  as  defined  in  the 
Shipping  Act,  1916,  for  the 
transportation  of  property  between  any 
place  in  the  United  States  and  any  place 
in  a  foreign  country.  Every  tariff  naming 
such  a  through  route  and  joint  rate  shall 
be  filed  with  this  Commission.  The  tariff 
may  be  filed  in  the  name  of  the  ocean 
carrier,  a  conference  of  ocean  carriers, 
the  domestic  carrier  or  the  duty 
appointed  tariff  publishing  agent  of  such 
carriers. 

Comments,  limited  to  the  rule  changes 
proposed  in  this  notice  are  Invited. 
Comments  should  also  include 
discussion  of  what,  if  any,  significant 
effect  the  rule  changes  would  have  on 
the  quality  of  the  human  environment, 
conservation  of  energy  resources,  or 
small  businesses. 

(49  U.S.C.  10321, 10703, 10762,  5  U.S.C.  553) 

Decided:  December  19, 1980. 

By  the  Commission,  Chairman  Gaskins 
Vice  Chairman  Greshman,  Commissioners 
Clapp,  Trantum,  Alexis,  and  Gilliam. 
Commissioner  Gresham  concurring. 
Commissioner  Clapp  absent  and  not 
participating. 

James  H.  Bayne, 

Acting  Secretary. 

|FR  Doc.  80-10517  Filed  12-30-80;  8:45  am] 

BILLING  CODE  7035-01-M 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1080, 1300  and  1308 
[Ex  parte  No.  364  (Sub-No.  1)] 

Freight  Forwarder  Contract  Rates— 
Implementation  of  P.  L.  96-296 
agency:  Interstate  Commerce 
Commission. 

ACTION:  Final  rules. 

summary:  The  Commission  has 
modified  existing  rules  allowing:  1]  the 
filing  of  contract  rates  between  freight 
forwarders  and  motor  common  and 
contract  carriers;  and  2)  the  filing  of 
joint  rates  and  through  routes  between 
freight  forwarders  and  rail  and  water 
carriers.  Other  editorial  changes  are 
adopted  to  comport  with  other  legislated 
changes  and  to  eliminate  obsolete 
provisions. 

DATES:  The  modifications  shall  become 
effective  January  30. 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  or  Jane  F.  Mackall, 
(202)  275-7656. 

SUPPLEMENTARY  INFORMATION:  We 

instituted  this  proceeding  by  Notice  of 
Proposed  Rulemaking,  45  Fed.  Reg.  53190 
(August  11, 1980)  in  response  to  the 
Motor  Carrier  Act  of  1980,  Public  Law 
96-296.  The  notice  addressed  two 
sections  of  the  new  Act,  section  10(d) 
and  section  22(h).  We  have,  on  this  date, 
issued  a  final  decision  making  the 
necessary  CFR  changes  to  implement 
the  legislation.  Copies  of  the  complete 
decision  are  available  from  the 
Secretary,  ICC,  Washington,  D.C.  The 
rule  changes  and  a  summary  of  our 
reasoning  follows. 

Section  10(d)  amends  49  U.S.C.  10766, 
‘‘Freight  forwarder  traffic  agreements." 
That  section  describes  the  types  of 
agreements  freight  forwarders  may 
make  with  one  another  and  with  other 
carriers.  Section  10(d)  deletes  the  450 
mile  requirement  concerning  agreements 
with  motor  common  carriers.  It  also 
permits  freight  forwarders  to  contract 
with  motor  contract  carriers.  We 
received  no  objections  to  our  proposed 
rules  to  implement  these  changes  and 
we  will  make  them  as  they  affect  these 
contracts. 

However  we  find  that  our  original 
proposal  to  implement  Section  22(h)  in 
Part  1080,  is  inadequate  for  describing 
the  arrangements  between  freight 
forwarders  and  water  carriers  and 
railroads  intended  by  the  Congress. 

We  have  therefore  examined  Part 
1300  and  found  it  a  more  appropriate 
vehicle  for  implementing  the  new 
legislation. 

In  our  decision  we  also  found  that  the 
term  “contracts"  as  it  appears  in  section 


22(h)  means  agreements  for  joint  rates 
and  through  routes.  Our  analysis  was 
based  on  the  placement  of  the 
subsection  in  the  Motor  Carrier  Act,  the 
legislative  history,  and  the  problem 
associated  with  a  literal  interpretation 
of  the  term  “contracts.” 

It  was  also  clear  from  the  legislative 
history  of  this  section,*  that  freight 
forwarders  are  to  be  considered 
common  carriers.  The  history  also  states 
that  the  contemplated  contracts  are 
negotiated  arrangements  between 
common  carriers  relative  to  a  mutual 
understanding,  and  that  intermodalism 
is  to  be  fostered.  We  found  no  bar  to 
this  conclusion  in  section  10744.  We 
concluded  that  these  negotiated 
arrangements  are  for  through  routes  and 
joint  rates  between  carriers. 

Finally,  in  response  to  comments  from 
water  interests  and  the  FMC,  we  found 
that  Congress  intended  that  we  read 
Section  22(h)  of  the  Motor  Carrier  Act 
the  same  way  for  rail  and  water 
carriers. 

Final  Rules 

1.  Accordingly,  49  CFR  1080  is  revised 
to  read  as  follows: 

PART  1080— CONTRACTS, 
FORWARDERS— MOTOR  COMMON 
AND  CONTRACT  CARRIERS 

Sec. 

1080.1  Filing. 

1080.2  Specifications. 

1080.3  Amendments. 

1080.4  Time  of  filing  and  notice  of 
termination. 

1080.5  Public  inspection. 

Authority:  49  U.S.C.  10321, 10703, 10749, 
10762, 10766(b)  and  5  U.S.C.  553. 

§  1080.1  Filing. 

All  contracts  and  amendments 
between  freight  forwarders  and  motor 
common  and  contract  carriers  entered 
into  under  49  U.S.C.  10766(b)  shall  be  in 
writing.  The  freight  forwarder  must  file  2 
copies  of  all  these  contracts  with  the 
Interstate  Commerce  Commission. 

§  1080.2  Specifications. 

Contracts  shall  show: 

(a)  In  the  upper  right-hand  corner,  a 
number  in  the  consecutive  series  of  the 
forwarder: 

(b)  The  full  name  and  address  of  each 
,  party  to  the  contract,  and  the  ICC 

number,  omitting  subnumbers, 
identifying  the  operating  authority  of 
each; 

(c)  A  description  of  the  transportation 
and  other  services  to  be  performed  by 


'  H.R.  Rep.  No.  96-1069.  96th  Cong.,  2d  Sess. 
(1980).  House  Comm,  on  Public  Works  and 
Transportation.  Motor  Carrier  Act  of  1980.  Report 
Together  with  Additional,  and  Minority  Views.  • 


the  motor,  rail,  or  water  carrier,  the 
points  or  area  where  the  service  will  be 
performed;  the  compensation  (set  forth 
in  dollars  or  cents  per  unit  of  weight  or 
other  measure,  or  as  a  specific 
percentage  of  the  otherwise  applicable 
motor  or  freight  forwarder  charge.  If  the 
latter  method  is  used,  the  contract  must 
cite  the  governing  tariff  by  ICC  number 
or  by  ICC  Alpha  Code  deisgnation); 

(d)  The  effective  date  of  the  contract; 
and 

(e)  All  other  terms  and  conditions 
agreed  upon  between  the  parties  to  the 
contract. 

§  1080.3  Amendments. 

Amendments  to  contracts  shall  show 
their  effective  dates,  and  indicate  all 
superceded  provisions.  They  shall 
reflect  the  same  series  number  as  the 
original  contract  and  be  consecutively 
numbered. 

§  1080.4  Timing  of  filing  and  notice  of 
termination. 

Contracts,  amendments,  and 
termination  notices  shall  be  filed  within 
10  days  after  their  effective  dates.  If  a 
new  contract  rather  than  an 
amendment  is  filed,  it  shall  specifically 
cancel  the  old  contract.  If  names  of 
parties  are  changed  but  the  contract  is 
to  be  continued,  a  neiy  contract  showing 
the  names  of  the  new  parties  or  a 
document  adopting  the  old  contract  and 
reflecting  the  new  names  shall  be  filed 
within  30  days. 

§  1080.5  Public  inspection. 

All  contracts  and  amendments  filed 
with  the  Commission  under  the  rules 
and  regulations  of  this  part  shall  be 
open  to  public  inspection. 

2.  49  CFR  1300(a)(1)  is  amended,  and 
the  introductory  text  of  1300.12, 
1300.12(e),  1300.67(b),  and  1308.0(c)  are 
revised  as  follows:  * 

a.  Section  13(X).0(a)(l)  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§  1300.0  General  provisions;  definition. 

(a)(1)  *  *  *. 

The  regulations  in  this  part  shall  also 
govern  the  construction  and  filing  of 
tariffs  naming  through  routes  and  joint 
rates  over  the  line  of  common  carriers 
by  freight  forwarders,  water,  or 
pipelines,  subject  to  the  Interstate 
Commerce  Act,  on  the  one  hand,  and 
vessel-operating  common  carriers  by 
water  engaged  in  the  foreign  commerce 
of  the  United  States,  as  defined  in  the 
Shipping  Act,  1916,  on  the  other  hand. 


*  The  modiHcation  to  49  CFR  1300.0(a)(l]  and 
1300.67(b)  confonns  with  the  proposed  changes  in 
Ex  Parte  No.  230.  (Sub-No.  5)  Improvement  of 
TOFC/COFC  Regulation,  served  November  21, 1980. 
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for  the  transportation  of  property 
between  any  place  in  the  United  States 
and  any  place  in  a  foreign  country  and 
between  freight  forwarders  and 
ailroads.  See  §  1300.67. 

b.  In  §  1300.12  the  introductory  text 
aid  paragraph  (e]  are  revised  to  read  as 
follows: 

§  1300.12  Restoration  and  discontinuance 
of  water  service. 

Tariffs  containing  rail-and-water, 
freight  forwarder-and-water,  rail-and- 
nonvessel  operating  water  common 
carrier,  or  all-water  rates  applicable  via 
routes  upon  which  it  is  necessary  to 
close  navigation  during  a  portion  of  each 
year,  must  provide  for  the  restoration 
and  discontinuance  of  service  over  such 
routes  in  the  manner  prescribed  in 
paragraphs  (a)  to  (e)  of  this  section. 
***** 

(e)  Tariffs  may  be  reissued.  Tariffs 
containing  rail-and-water,  freight 
forwarder-and-water,  or  all-water  rates 
may  be  reissued  or  amended  at  any  time 
in  the  regular  manner,  but  tariffs 
containing  the  clause  prescribed  by 
paragraph  (b)  of  this  section  which  are 
made  effective  subsequent  to  the  date  of 
actual  discontinuance  of  service  must 
contain  a  statement  that  service  was 

discontinued  on - as  per 

supplement  No. - to  ICC 

No. - (former  tariff)  and  that 

supplement  announcing  discontinuance 
of  service  for  that  season  will  not  be 
filed. 

c.  Section  1300.76(b)(1)  is  revised  to 
read  as  follows. 

§  1300.67  Export  and  import  traffic- 
ocean  carriers. 

***** 

(b)  Through  routes  and  joint  rates.  (1) 
A  common  carrier  by  pipeline,  freight 
forwarder,  or  water,  subject  to  the 
Interstate  Commerce  Act  (hereinafter 
referred  to  in  this  section  as  the 
domestic  carrier),  may  establish  a 
through  route  and  joint  rate  with  a 
vessel-operating  common  carrier  by 
water  engaged  in  the  foreign  commerce 
of  the  United  States  (hereinafter  referred 
to  in  this  section  as  the  ocean  carrier), 
as  defined  in  the  Shipping  Act,  1916,  for 
the  transportation  of  property  between 
any  place  in  the  United  States  and  any 
place  in  a  foreign  coimtry.  Every  tariff 
naming  such  a  through  route  and  joint 
rate  shall  be  filed  with  this  Commission. 
The  tariff  may  be  filed  in  the  name  of 
the  ocean  carrier,  a  conference  of  ocean 
carriers,  the  domestic  carrier  or  the  duly 
appointed  tariff  publishing  agent  of  such 
carriers. 

d.  Section  1308.0(c)  is  revised  to  read 
as  follows. 


§  1308.0  General  provisions;  definitions. 
***** 

(c)  Nonapplication.  Tariff  governed  by 
the  regulations  in  this  subpart  must  not 
contain: 

Joint  water-rail  rates; 

Joint  water-motor  rates; 

Joint  water-rail-motor  rates; 

Passenger  fares; 

Joint  water-freight  forwarder  rates; 

Joint  water-rail-freight  fwwarder 
rates; 

Contract  carrier  rates  or  cheirges. 

Furthermore,  tariffs  published  under 
this  subpart  must  not  contain  joint  rates 
and  through  routes  over  the  lines  of 
common  carriers  by  water  subject  to  the 
Interstate  Commerce  Act,  on  the  one 
hand,  and  vessel-operating  common 
carriers  by  water  engaged  in  the  foreign 
commerce  of  the  United  States,  as 
defmed  in  the  Shipping  Act,  1916,  on  the 
one  hand,  for  the  transportation  of 
property  between  any  place  in  the 
United  States  and  any  place  in  a  foreign 
country.  For  applicable  regulations,  see 
§§  1300.67  and  1307.49. 

This  decision  will  not  significEmtly 
affect  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

(49  U.S.C.  10321, 10703, 10749, 10762, 10766(b), 
and  5  U.S.C.  553] 

Dated:  December  19, 1980 

By  the  Commission,  Chairman  Gaskins, 

Vice  Chairman  Gresham,  Commissioners 
Clapp,  Trantum,  Alexis,  and  Gilliam.  Vice 
Chairman  Gresham  concurring. 

Commissioner  Clapp  absent  and  not 

participating. 

fames  H.  Bayne, 

Acting  Secretary. 

(FR  Doc.  80-40516  Filed  lZ-30-80;  8:45  am) 

BILUNG  CODE  703S-01-M 

49  CFR  Part  1042 

[Ex  Parte  No  MC-142] 

Elimination  of  Gateway  Restrictions 
and  Circuitous  Route  Limitations 

Decided:  December  19, 1980. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Final  rules. 

summary:  The  Commission  is  adopting 
rules  wL'ich  eliminate  gateway 
restri'  lijns  and  circuitous  route 
limita  Jons,  as  required  by  Section  6  of 
the  Motor  Carrier  Act  of  1980.  The  rules 
allow  a  property  carrier  which  can 
lawfully  provide  through  service  either 
by  joining  together  separate  grants  of 
operating  authority,  or  by  operating  over 
a  single  regular  route,  to  perform  that 
service  over  any  available  route. 
Property  Superhighway  and  Deviation 


Rules  are,  for  the  most  part,  removed  as 
obsolete.  The  rules  are  expected  to 
reduce  energy  consumption  and  improve 
operating  efficiencies  in  the  property 
and  motor  carrier  industry. 

EFFECTIVE  DATE:  The  rules  become 
effective  on  December  28, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karl  Morell,  (202)  275-7953,  or  Edward 
E.  Guthrie.  (202)  275-7691. 
SUPPLEMENTARY  INFORMATION:  Section  6 
of  the  Motor  Carrier  Act  of  1980, 
enacted  July  1, 1980,  added  a  new 
subsection  (h)(1)(A)  to  49  U.S.C.  10922 
which  requires  &e  Commission  to 
eliminate  gateway  restrictions  and 
circuitous  route  limitations  on  the 
operations  of  motor  common  carriers  of 
property.  On  September  16, 1980,  we 
instituted  this  proceeding  by  issuing  a 
notice  of  proposed  rulemaking  (45  FR 
61333]  to  implement  this  new  statutory 
requirement.  In  that  notice,  we 
announced  that  we  were  considering 
adopting  rules  which  would  allow  any 
property  carrier  which  can  lawfully 
provide  through  service  either  by  joining 
together  separate  grants  of  operating 
authority,  or  by  operating  over  a  single 
regular  route,  to  perform  that  service 
over  any  available  route.  In  a 
supplemental  notice  (45  FR  75717),  we 
addiressed  the  efiect  of  Section  6  of  the 
Act  on  those  proceedings  involving 
interim  gateway  restrictions  which  were 
not  administratively  final  on  July  1. 1980. 
In  the  supplemental  notice,  we  proposed 
to  consider  those  interim  gateway 
restrictions  to  be  subject  to  automatic 
elimination  by  virtue  of  the 
requirements  of  Section  6. 

We  invited  the  public  to  comment  and 
20  statements  were  received.  Our 
discussion  will  be  limited  to  three 
procedural  matters  and  those  provisions 
of  the  proposed  rules  which  we  have 
been  requested  to  modify  or  clarify  by 
various  parties. 

Procedural  matters. — Congress  has 
required  that  we  eliminate  gateway 
restrictions  and  circuitous  route 
limitations  by  December  28, 1980. 
Because  of  the  limited  time  Congress 
has  provided  for  the  promulgation  of 
these  rules,  we  believe  there  is  good 
cause  to  make  them  effective  in  less 
than  30  days.  See  5  U.S.C.  553(d)(3].  The 
rules  are  permissive  and  do  not  require 
carriers  to  change  their  operations.  Also, 
since  the  purpose  of  these  rules  is  to 
relieve  restrictions  in  outstanding 
authorities,  they  do  not  require  the 
normal  30  days  notice  before  their 
effective  date.  See  5  U.S.C.  553(d)(1). 
Therefore,  the  rules  will  be  made 
effective  on  December  28, 1980. 

The  Motor  Carrier  Lawyers 
Association  (MCLA)  requests  oral 
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argument  in  this  proceeding  to  address 
the  issue  of  whether  the  Commission 
should  retain  the  distinction  between 
regular-  and  irregular-route  operations. 
The  MCLA  contends  that  the  proposed 
rules  will  eliminate  this  longstanding 
distinction  without  the  affected  public 
having  had  an  opportunity  specifically 
to  address  this  issue.  The  purpose  of  this 
proceeding  is  to  implement  the  statutory 
requirement  that  we  eliminate  “gateway 
restrictions  and  circuitous  route 
limitations.”  We  do  not  believe  that  this 
statutory  language  can  be  logically 
interpreted  as  excluding  the  circuitous 
operations  of  regular-route  carriers.  The 
proposed  rules  generally  will  permit 
regular-route  carriers  to  use  any 
available  route  in  operating  between 
their  authorized  service  points.  This,  of 
course,  will  erode,  to  some  extent,  the 
distinctions  between  regular-  and 
irregular-route  motor  carrier  operations. 
Congress  presumably  was  aware  of  this 
when  the  legislation  was  drafted. 
Congress’  expressed  concerns  about 
efficiency,  economy,  and  productivity  in 
the  motor  carrier  industry  may  well 
require  a  reevaluation  of  the  distinctions 
between  regular-  and  irregular-route 
operations  as  established  in 
Transportation  Activities,  Brady 
Transfer  S'  Storage  Co.,  47  M.C.C.  23 
(1947).  However,  we  do  not  believe  that 
it  is  necessary  or  practicable  to  hold 
oral  arguments  on  this  issue  in  this 
proceeding,  especially  because  of  the 
statutory  requirement  that  we 
promulgate  final  rules  by  December  28. 
1980.  Accordingly,  the  request  for  oral 
argument  is  denied. 

The  MCLA  also  contends  that  this 
proceeding  is  fundamentally  flawed 
because  the  Commission  has  not  met  its 
obligations  under  the  national  policies 
of  environmental  and  energy  concerns. 

It  contends  that  we  are  required  by  law 
to  prepare  an  environmental  impact 
statement  and  a  statement  of  energy 
impact.  Therefore,  the  MCLA  requests 
that  we  hold  this  proceeding  in 
abeyance  and,  once  the  necessary 
statements  are  prepared,  that  we 
renotice  the  proceeding.  In  the  notice  in 
this  proceeding,  we  indicated  that  it  did 
not  appear  that  this  action  would 
significantly  affect  the  quality  of  the 
human  environment,  but  it  was  expected 
to  contribute  to  the  conservation  of 
energy  resources.  Comments  were 
expressly  invited  on  these  issues. 
Moreover,  the  question  of  the  effect  of 
the  proposal  on  the  environment  and 
energy  conservation  has  been  studied 
by  the  Commission’s  Energy  and 
Environment  unit  and  will  be  discussed 
later  in  this  document.  Therefore,  the 
MCLA’s  motion  to  renotice  is  denied. 


Past  operations  through  gateways. — 
The  MCLA  and  a  group  of  15  carriers, 
which  filed  a  joint  comment,  contend 
that  the  proposed  rules  are  beyond  the 
scope  of  the  Congressional  intent  in  that 
the  rules  fail  to  draw  a  distinction 
between  a  carrier  that  is  actually 
operating  over  a  gateway  and  one  which 
merely  holds  authority  that  would 
permit  such  an  operation.  The  MCLA 
argues  that  there  can  be  only  a 
“gateway  restriction”,  as  contemplated 
by  Congress,  when  a  carrier  is  now 
actively  operating  over  the  gateway.  The 
group  of  carriers  contends  that  it  is 
imperative  that  the  Commission  include 
in  the  rules  an  appropriate  defnition  of 
the  term  “gateway”,  and  that  this  term 
be  given  its  natural  meaning  as 
'developed  in  past  Commission 
decisions.  They  assert  that  in  Gateway 
Elimination,  119  M.C.C.  170  (1973)  and 
119  M.C.C.  530  (1974),  the  Commission 
defined  a  “gateway”  in  terms  of  a 
carrier  providing  an  active  service 
through  a  specific  point.  Therefore,  the 
MCLA  and  the  group  of  carriers  contend 
that  the  Commission  must  require 
carriers  to  submit  evidence  of  actual 
operations  over  a  gateway  before  that 
gateway  can  be  eliminated. 

In  Gateway  Elimination,  supra  119 
M.C.C.  at  197,  the  Commission  adopted 
the  following  definitional  statement. 
“Where  a  motor  common  carrier  holds 
separate  and  unrestricted  authorities 
which  have  a  common  point  of  service 
to  which  a  given  shipment  may  be 
transported  under  one  authority  and 
from  which  the  same  shipment  may  be 
transported  under  the  other  the  carrier 
may  furnish  through  service  on  the 
shipment  under  a  combination  of  the 
authorities  provided  the  authorities  are 
not  restricted  through  the  common 
service  point  or  points  (the  gateway). 
The  import  of  this  statement  is  that  a 
common  point  of  service  becomes  a 
gateway  whenever  two  authorities  may 
be  joined  together  at  that  point  to  render 
a  through  service  and  not  only  upon  the 
actual  commencement  of  operations 
through  that  point.  This  definitional 
statement  clearly  speaks  in  terms  of 
potential  as  well  as  actual  operations. 
Therefore,  consistent  with  this 
longstanding  definition  of  a  “gateway”, 
we  do  not  believe  that  it  is  necessary  to 
require  proof  of  actual  operations 
through  a  gateway  in  order  to  authorize 
direct  service.  Similarly,  we  do  not 
believe  that  it  is  nhcessary  specifically 
to  include  the  definition  of  a  gateway  in 
the  rules. 

Nor  do  we  believe  that  the  language 
of  Section  6  can  be  reasonably  ' 
interpreted  as  pertaining  only  to  those 
gateways  over  which  carriers  now 


actively  operate.  Congress,  in  Section  6, 
directed  the  Commission  to  “eliminate 
gateway  restrictions”  and  it  made  no 
distinction  between  actual  and  potential 
operations  over  a  gateway.  Also,  since 
Congress  did  nut  define  the  term 
“gateway  restriction”  (which  is  a  word 
of  art  in  the  industry),  we  assume  that  it 
was  familiar  with  the  common,  industry¬ 
wide  meaning  of  that  term,  which,  as  we 
discussed  above,  includes  potential 
operations.  Furthermore,  Congress  has 
clearly  treated  the  removal  of  gateway 
restrictions  and  circuitous  route 
limitations  different  from  the  removal  of 
other  types  of  restrictions.  Compare 
subsection  (h)(1)(A)  with  (h)(1)(B)  of  49 
U.S.C.  10922.  Congress  has  told  us  to 
remove  all  gateway  restrictions  within 
180  days  of  enactment  of  the  statute,  i.e., 
by  no  later  than  December  28, 1980.  In 
contrast.  Congress  has  required  simply 
that  we  establish  procedures  within  180 
days  to  remove  other  types  of 
restrictions  on  an  application-by- 
application  basis  over  time,  and  it 
established  certain  criteria  to  guide  our 
determinations  in  this  regard.  Had 
Congress  intended  that  we  require 
individual  carriers  to  demonstrate  active 
movements  through  a  gateway  to  qualify 
that  gateway  for  elimination,  it  simply 
would  have  included  gateway 
restrictions  in  the  application 
procedures  provided  for  in  subsection 
(h)(1)(B)  rather  then  treating  them 
separately  in  subsection  (h)(1)(A). 
Clearly,  it  would  be  impossible  for  us  to 
meet  our  statutory  deadline  if,  as 
suggested,  we  were  to  require  carriers  to 
file  evidence  of  existing  operations 
through  gateways.  Accordingly,  we 
believe  that  the  rules  we  are  adopting  in 
this  proceeding  are  consistent  with  the 
provisions  of  Section  6  of  the  Act  and  its 
legislative  history. 

Intermediate  point  service. — In  the 
notice  in  this  proceeding  we  explained 
that,  except  as  provided  by  proposed 
Section  1042.11(c),  regular-route  carriers 
conducting  operations  under  the 
proposed  rules  would  not  be  permitted 
to  serve  any  point  not  otherwise 
specifically  authorized  to  be  served  by 
them  in  certificated  operating 
authorities.  The  United  States 
Department  of  Transportation  (DOT) 
contends  that  not  allowing  carriers  to 
serve  intermediate  points  while 
conducting  operations  under  the 
involved  rules  is  inconsistent  with  the 
Motor  Carrier  Act  and  the  legislative 
history  and  contradicts  our  proposals  in 
Ex  Parte  No.  MC-142  (Sub-No.  1), 
Removal  of  Restrictions,  Motor  Car.  of 
Property,  132  M.C.C.  114  (1980).  DOT 
maintains  that,  unless  carriers  are 
permitted  to  serve  intermediate  points. 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Rules  and  Regulations  86743 


they  will  be  discouraged  from  using 
more  direct  routes.  Therefore,  it 
recommends  that  we  allow  carriers  to 
offer  full  intermediate  point  service  on 
any  route  over  which  they  chose  to 
operate  pursuant  to  the  involved  rules. 

The  language  of  part  (A)  of  Section  6 
of  the  Act  refers  merely  to  the  removal 
of  those  restrictions  and  limitations 
which  prevent  carriers  from  providing 
service  by  way  of  the  most  direct  routes. 
We  believe  that  Congress’  intent  in 
drafting  this  section  was  simply  to 
improve  the  operating  economies  and 
efficiencies  of  carriers  by  allowing  them 
to  operate  over  new,  more  direct  routes 
between  points  already  authorized 
under  their  certificates,  and  not  to 
enable  carriers  to  acquire  new  service 
points.  To  permit  maximum  operational 
flexibility,  §  1042.11(a]  of  the  rules  will 
allow  regular-route  motor  common 
carriers  to  use,  without  limitation,  any 
route  they  desire  in  operating  between 
their  authorized  service  points.  These 
routes  need  not  necessarily  be  more 
direct,  nor  is  there  any  requirement  that 
carriers  file  for  authority  to  operate  over 
them.  Therefore,  if  carriers  were 
permitted  to  serve  intermediate  points 
while  operating  under  this  rule,  they 
would  be  able,  essentially,  to  commence 
unlicensed  service  operations  along  any 
route  over  which  they  choose  to  operate. 
We  do  not  believe  that  Congress 
intended  such  a  result  when  it  enacted 
the  Motor  Carrier  Act  of  1980. 

Also,  we  do  not  believe  that  the  rules 
being  adopted  in  this  proceeding  are 
inconsistent  with  the  rules  adopted  in 
Ex  Parte  No.  MC-142  (Sub-No.  1).  Under 
the  procedures  adopted  in  that 
proceeding,  carriers  will  be  able  to 
acquire  authority  to  serve  all 
intermediate  points  on  their  existing 
authorized  regular  service  routes.  This 
will  enable  carriers  to  perform  a  more 
efficient  and  economical  service  while 
operating  over  their  regular  routes.  The 
rules  being  adopted  in  this  proceeding 
will  provide  for  more  efficient  overall 
operations  by  allowing  carriers  to  use 
any  route  they  desire  in  operating 
between  the  authorized  service  points 
on  their  regular  routes.  We  emphasize, 
in  this  connection,  that  the  rules 
promulgated  here  are  designed  solely  to 
implement  certain  restriction  removal 
aspects  of  the  Motor  Carrier  Act.  To  the 
extent  that  carriers  may  wish  to  serve 
points  on  these  more  direct  routes,  they 
can  always  apply  for  the  requisite 
regular-route  authority  under  the 
substantially  eased  entry  provisions  of 
Section  5  of  the  Act  and  our  regulations 
promulgated  in  Ex  Parte  55  (Sub-No.  43). 

The  “same  vehicle" rule. — The 
Regular  Common  Carrier  Conference, 


Inc.  (RCCC),  supports  adoption  of  the 
proposed  rules  but  questions  the 
intended  interpretation  of  proposed 
§  1042.11(c).  Section  1042.11(c)  of  the 
proposed  regulations  essentially  would 
retain  the  “25-mile”  rule  and  the 
“intermediate-point  service”  provision 
of  the  Property  Motor  Carrier 
Superhighway  Rules  which,  in  most 
other  respects,  are  rendered  superfluous 
by  the  proposed  rules.  RCCC  notes  that 
proposed  §  1042.11(c)  does  not  contain 
the  “depart  from  and  return  to”  language 
of  the  existing  Superhighway  Rules.  It 
questions  whether,  by  not  including  that 
language,  the  Commission  intends  to 
repudiate  the  “same  vehicle” 
interpretive  ruling  made  in  Petition  for 
Declaratory  Order — Superhwy.  Opers., 
125  M.C.C.  688  (1976).  RCCC  contends 
that  the  “same  vehicle”  rule  imposes 
insurmountable  operational 
impediments  on  the  normal  handling  of 
less-than  truckload  shipments  and 
forces  carriers  to  perform  inefficient  and 
uneconomical  operations. 

In  Petition  for  Declaratory  Order — 
Superhwy.  Opers.,  supra,  at  692-93, 
Division  1  concluded  that,  in  order  to 
comport  with  the  Superhighway  Rules, 
the  same  vehicle  that  departs  from  the 
underlying  regular  service  route  to 
perform  operations  pursuant  to  the  rules 
must  also  return  to  the  underlying  route. 
We  believe  that  this  interpretive  ruling 
involved  too  literal  a  reading  of  the 
words  of  the  rules  (i."©..  “depart  from  and 
return  to”  as  connoting  necessarily  a 
vehicle  moving,  and  not  just  a  route 
extending,  between  these  points)  and 
not  the  spirit  and  intent  of  the  rules.  The 
_  Superhighway  Rules  were  intended  to 
allow  superhighway  services  but  not  to 
make  the  performance  of  these  services 
inefficient  and  uneconomical.  Moreover, 
the  “same  vehicle”  rule  is  inconsistent 
with  the  intent  of  Section  6  of  the  Act 
and  the  rules  being  promulgated  in  this 
proceeding.  Therefore,  the  rules  should 
be  interpreted  logically  and  with 
common  sense  reasonably  not  to  compel 
that  the  same  vehicle  departing  the 
service  route  must  return  or  that  the 
vehicle  operating  under  the  rules  must 
depart  and  return.  Accordingly,  in  this 
regard  the  decision  in  Petition  for 
Declaratory  Order — Superhwy.  Opers., 
supra,  is  overruled. 

Where  a  carrier  has  a  superhighway 
route  which  otherwise  qualifies  for  use 
under  proposed  §  1042.11(c),  it  may  use 
that  route  with  no  obligation  that  the 
same  vehicle  that  departs  from  the 
service  route  must  return  to  that  route  or 
that  vehicles  used  in  operations  along 
the  route  must  in  fact  depart  and  return. 
This  leaves  to  the  carrier’s  discretion  the 
manner  in  which  its  vehicles  will  be 


used  along  permissible  superhighway 
routes  under  the  rules,  In  essence,  a 
carrier  may  use  a  permissible 
superhighway  route  much  like  any 
regular  certificated  service  route 
operating  vehicles  over  it  essentially  in 
the  manner  the  carrier  desires. 

Contract  carriers  and  regular-route 
carriers  of  specified  commodities. — In 
the  notice  in  this  proceeding,  we 
requested  comments  on  whether 
contract  carriers  and  specific 
commodity  carriers  should  be  included 
in  the  proposed  regular-route  rules.  We 
noted  that  contract  carriers  and 
transporters  of  specific  commodities 
cannot  generally  be  classified 
appropriately  as  bona  fide  regular-route 
operators.  Therefore,  we  invited  these 
carriers  to  convert  their  existing  rights 
to  corresponding  irregular-route 
authority.  In  their  comments,  DOT  and 
Ovemite  Transportation  Company  urge 
that  we  include  common  carriers  of 
specific  commodities  within  the  scope  of 
the  proposed  regular-route  rules. 

We  believe  that  the  conversion  by 
contract  carriers  and  carriers  of 
specified  commodities  from  regular-  to 
irregu)ar-route  authority  would  cure  any 
operational  circuity  for  these  carriers, 
and  our  invitation,  in  this  regard,  still 
stands.  However,  we  do  not  believe  that 
Section  6  of  the  Act  can  be  reasonably 
interpreted  as  applying  only  to  regular- 
route  carriers  of  general  commodities. 
The  requirement  of  section  6  that  we 
eliminate  circuitous  route  limitations 
imposed  on  motor  common  carriers  of 
property,  as  reasonably  interpreted, 
would  extend  to  carriers  of  specified  as 
well  as  general  commodities. 
Accordingly,  proposed  §  1042.11(a)  will 
be  modified  by  deleting  the  exclusion 
pertaining  to  b’ansporters  of  specific 
commodities.  However,  since  Section  6 
pertains  only  to  common  carriers  of 
property,  contract  carriers  will  not  be 
included  within  the  scope  of  the  rules 
adopted  in  this  proceeding. 

Certificates  of  Registration. — In  the 
notice,  we  also  requested  comments  on 
whether  the  rules  should  be  made 
applicable  to  authorities  issued  by  the 
Commission  under  Section  10931  of  the 
Act.  These  are  authorities  based  on 
initial  findings  by  State  regulatory 
bodies,  and  auiltcrize  operations  solely 
within  a  single  State. 

Ovemite  is  of  the  view  that  allowing 
single  State  operators  to  use  more  direct 
routes  is  a  matter  that  should  be  left  to 
the  States.  RCCC  points  out  that  these 
carriers  generally  conduct  intrastate  and 
interstate  operations  in  conjunction  with 
one  another  to  take  advantage  of 
operational  efficiencies.  Therefore, 
RCCC  questions  whether  these  carriers 
could  feasibly  separate  the  intrastate 
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and  interstate  aspects  of  their 
operations  merely  to  take  advantage  of 
alternative  routings  that  necessarily  can 
apply  only  to  the  interstate  portion  of 
the  traffic  being  handled. 

We  are  aware,  of  course,  that  our 
jurisdiction  in  this  matter  extends  only 
to  the  interstate  portion  of  these 
carriers’  operations.  However,  to  that 
extent  we  see  no  reason  to  exclude 
single  State  operators  from  the  scope  of 
the  rules.  The  Congressional  directive 
that  we  eliminate  circuitous  route 
limitations  pertains  to  all  motor  common 
carriers  engaged  in  interstate  or  foreign 
commerce.  Therefore,  we  believe  that 
single  State  carriers,  to  the -extent  of 
their  interstate  operations,  should  be 
able  to  take  advantage  of  the  involved 
rules.  These  carriers,  of  course,  would 
have  to  continue  conducting  the 
intrastate  portion  of  their  operations  in  a 
manner  consistent  with  the  applicable 
State  laws,  as  is  the  case  with  any 
carrier  combining  interstate  and 
intrastate  traffic. 

Commonly  controlled  carriers. — ANR 
Freight  System  requests  that  we  adopt  a 
specific  rule  to  eliminate  routing 
restrictions  for  commonly  controlled 
carriers.  Affiliated  carriers  that  join 
their  respective  authorities  do  so  at 
interchange  points  and  not  at  gateways. 
The  elimination  of  interchange  points  is 
clearly  beyond  the  scope  of  Section  6  of 
the  Act  and  this  proceeding.  If  a  carrier 
finds  that  its  operations  via  an 
interchange  at  a  circuitous  point  are 
energy  wasteful  or  inefficient,  it  may  use 
existing  procedures  and  file  an 
application  either  for  direct  single-line 
authority  or  for  the  relocation  of  the 
interchange  point. 

Combining  regular  and  irregular 
routes. — Georgia  Highway  Express,  Inc., 
believes  that  the  proposed  rules  are 
ambiguous  in  their  treatment  of 
gateways  formed  by  the  combination  of 
regular  and  irregular  routes.  It  points  out 
that  proposed  §  1042.12,  which  is  the 
pertinent  section  governing  the 
elimination  of  these  types  of  gateways, 
contains  no  express  reference  to  regular- 
route  authority  and  that  the  heading  of 
that  section  suggests  that  it  applies  only 
to  irregular-route  carriers.  To  avoid 
confusion,  we  have  modified  proposed 
§  1042.12  expressly  to  include  regular- 
route  authorities. 

Redesignated  highways  provision. — 
Proposed  Section  1042.13  would  retain 
the  provision  in  the  current  deviation 
rules  which  requires  a  carrier  to  notify 
the  Commission  in  case  a  highway  over 
which  it  is  authorized  to  operate  is  given 
a  new  designation.  Rate  Comparison 
Services,  Inc.,  points  out  that,  unlike  the 
current  provision,  the  proposed  section 
does  not  expressly  exclude  irregular- 


route  carriers  from  the  scope  of  the  rule  ^ 
and  fails  to  state  the  purpose  of  the  rule 
which  is  to  update  the  Commission’s 
files  and  not  to  reissue  a  certificate 
whenever  a  carrier’s  route  is 
redesignated.  We  have  modified 
proposed  §  1042.13  to  reflect  more 
accurately  the  scope  and  purpose  of  this 
section. 

Other  suggested  matters. — CRST 
requests  that  the  Commission  reverse  its 
present  and  proposed  policy  of 
prohibiting  the  tacking  of  two  or  more 
irregular-route  authorities,  and,  at  the 
same  time,  issue  a  general  rule  of 
construction  which  would  permit  direct 
service  where  indirect  operatiojj&may 
be  performed  over  combinations  of 
irregular  routes. 

We  do  not  believe  that  the  language 
of  Section  6  of  the  Act  can  be  logically 
interpreted  as  indicating  that  existing 
limitations  precluding  tacking  must  be 
eliminated.  The  term  “gateway 
restriction”  is  generally  employed  when 
referring  to  the  legal  necessity  that  a 
carrier  operate  through  authorized 
gateways  (i.e.,  common  service  points) 
in  joining  separate  authorities.  The  term 
“circuitous  route  limitations”  is  more 
generalized  and  speaks  for  itself.  Both 
terms  clearly  deal  with  the  concept  of 
operational  circuity.  Where  authorities 
cannot  be  tacked  and,  consequently,  the 
carrier  cannot  render  a  through  service 
on  a  given  commodity,  the  potential  for 
operational  circuity  is  obviated  insofar 
as  that  carrier’s  system  is  concerned. 
Congress,  in  drafting  Section  6  of  the 
Act,  clearly  sought  to  eliminate 
operational  circuity  in  existing 
authorized  services  and  not  to  create 
totally  new  operations.  It  is  just  as  plain, 
however,  that  Congress  intended  to 
foster  efficiency  in  fuel  use  and 
operations  generally  and  that 
elimination  of  tacking  restrictions  would 
serve  these  ends.  Nevertheless,  we  feel 
the  most  appropriate  way  to  remove 
such  restrictions  is  by  filing  a  new 
application  for  direct  authority  in 
individual  instances  or  to  consolidate 
existing  fragmented  certificates  to 
eliminate  multiple  restrictions. 

Seaboard  Coast  Line  Railroad 
Company  and  Seacoast  Transportation 
Company,  Inc.,  assert  that  the  proposed 
rules  should  be  extended  to  motor 
carrier  affiliates  of  railroads.  The  rules 
being  adopted  in  this  proceeding  do  not 
expressly  exclude  these  carriers.  Motor 
common  carrier  affiliates  of  railroads 
can  take  full  advantage  of  these  rules 
unless,  of  course,  their  underlying 
authorities  are  restricted  to  the  contrary, 
as  is  the  case  with  any  motor  common 
carrier  of  property.  Restrictions  or 
conditions  contained  in  any  carrier’s 


authorities,  to  the  extent  they  are 
inconsistent  with  these  rules,  govern 
that  carrier’s  operations  until  such 
restrictions  or  conditions  are  properly 
removed.  Therefore,  motor  common 
carrier  affiliates  of  railroads  holding 
certificates  which  contain  conditions 
requiring  them  to  perform  circuitous 
operations  should  avail  themselves  of 
the  appropriate  Commission  procedures 
to  have  such  conditions  removed. 

Finally,  Mr.  Weiner  requests  that  the 
Commission  abolish  Administrative 
Ruling  84.  This  matter  is  clearly  beyond 
the  scope  of  this  proceeding. 

Interim  gateway  restrictions. — The 
regulations  adopted  in  Gateway 
Elimination,  supra,  allow  carriers  which 
have  filed  applica'H^ons  in  good  faith 
under  the  rules  to  continue  providing 
service  through  their  gateways  until 
final  disposition  of  their  application 
proceedings.  49  C.F.R.  1065.1(b).  A  few 
proceedings  instituted  under  those  rules 
remain  to  be  processed.  There  are  also 
carriers  which  have  pending  gateway 
elimination  applications  directly  related 
to  finance  proceedings  under  49  U.S.C. 
11344  or  10926,  in  which  the  finance 
transaction  has  already  been 
consummated.  Under  these 
circumstances,  carriers  now  hold 
interim — i.e.,  pendente  lite — authority  to 
tack  their  underlying  authorities  and 
operate  through  gateways  to  the  extent 
that  such  operations  are  the  subject  of 
the  pending  proceedings.  In  the 
supplemental  notice,  we  indicated  that 
Section  6  of  the  Act  should  govern  the 
removal  of  these  interim  gateway 
restrictions. 

DOT  and  Wheaton  Cartage  Co., 
individually,  and  Cartwright  Van  Lines, 
Inc.,  Lester  C.  Newton  Trucking  Co.,  and  . 
Richardson  Transfer  and  Storage  Co., 

Inc.,  jointly,  filed  comments  generally 
supporting  the  removal  of  interim 
gateway  restrictions  pursuant  to  the 
provisions  of  Section  6.  The  MCLA,  on 
the  other  hand,  opposes  our  proposed 
action  in  this  regard. 

In  response  to  the  supplemental 
notice,  the  MCLA  reiterates  its  argument 
that  there  is  no  gateway  restriction  to  be 
eliminated  unless  the  carrier  has  been 
actually  operating  through  the  common 
point  of  service.  There  is  no  need  to 
address  further  the  MCLA’s  argument  in 
this  regard,  since  we  have  already 
discussed  the  proper  definition  of  a 
gateway  restriction.  The  MCLA  also 
contends  that  Congress,  in  drafting 
section  6,  intended  the  removal  of 
certain  operating  restrictions  from  motor 
carrier  certificates  or  permits.  It  argues 
that,  since  a  grant  of  temporary 
authority  cannot  be  considered  a 
certificate  or  permit.  Section  6  does  not 
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govern  the  elimination  of  interim 
gateway  restrictions  from  interim 
authorities. 

Contrary  to  the  MCLA's  argument,  the 
underlying  authorities  on  which  the 
involved  interim  tacking  rights  are 
based  are  not  temporary  authorities,  but 
permanent  certificates.  Permanent 
irregular-route  authorities  may  be 
tacked  with  one  another,  on  an  interim 
basis,  to  the  extent  that  such  authorities 
are  the  basis  of  a  pending  gateway 
elimination  application  either  filed 
under  the  regulations  adopted  in 
Gateway  Elimination,  supra,  or  directly 
related  to  a  finance  proceeding  where 
the  finance  transaction  has  already  been 
consummated.  Carriers  which  have  such 
applications  pending  hold  lawful 
authority  to  continue  providing  through 
service  by  observing  their  gateways 
until  final  disposition  of  their 
application  proceedings.  Therefore,  it  is 
not  the  underlying  authorities  that  are 
provisional  in  nature,  but  rather  it  is  the 
right  to  tack  these  authorities. 

Under  the  circumstances  discussed 
above,  carriers  hold  lawful  interim 
authority  to  operate  through  gateways. 
Congress,  in  directing  the  Commission 
to  eliminate  gateway  restrictions,  made 
no  distinction  between  “permanent”  and 
“interim”  gateways.  Also,  we  do  not 
believe  that  Congress  intended  that  we 
impose  different  standards  for  the 
removal  of  Interim,  as  opposed  to 
permanent,  gateway  restrictions. 
Therefore,  we  believe  that  section  6 
should  properly  be  read  to  govern  the 
removal  of  all  gateway  restrictions. 
Accordingly,  in  processing  those 
pending  proceedings  involving  interim 
gateway  restrictions  which  were  not 
administratively  final  on  July  1, 1980,  the 
Commission  will  consider  all  bona  fide 
gateway  restrictions  to  be  automatically 
eliminated  by  virtue  of  the  requirements 
of  Section  6  of  the  Act. 

Finally,  contrary  to  the  contention  of 
Cartwright,  Newton,  and  Richardson, 
we  do  not  believe  that  it  is  necessary  or 
practicable  to  promulgate  a  specific  rule 
which  would  govern  the  elimination  of 
the  interim  restrictions.  Unlike 
permanent  gateway  restrictions,  the 
interim  restrictions  are  few  in  number 
and  all  are  the  subject  of  pending 
proceedings.  Also,  it  is  necessary  that 
we  issue  appropriate  certificates  to 
these  carriers  to  reflect  accurately  the 
scope  of  their  authorized  direct 
operations.  Therefore,  we  will  continue 
to  process  these  individual  pending 
ca,ses  and  issue  the  carriers  the 
appropriate  operating  authority. 

Environmental  and  energy 
consideratians. — The  fundamental 
determination  to  eliminate  gateway 
restrictions  and  circuitous  route 


limitations  imposed  upon  motor 
common  carriers  of  property  was  made 
by  Congress  in  the  Motor  Carrier  Act.  In 
implementing  that  Congressional 
directive,  the  environmental  and  energy 
impacts  of  this  rulemaking  have  been 
examined  and  found  not  to  be 
significant.  To  the  degree  that  there  may 
be  environmental  or  energy  effects 
flowing  from  our  action,  we  believe  that 
elimination  of  gateway  restrictions  and 
circuitous  route  limitations  will  improve, 
on  a  nationwide  basis,  energy  efficiency 
and  public  safety,  and  reduce  air  and 
noise  pollution.  Although  not  deemed 
signiHcant,  the  improvements  in  energy 
consumption  and  environmental  quality 
are  consistent  with  established  national 
objectives.  The  environmental  and 
energy  documents  which  support  these 
conclusions  are  set  forth  in  Appendix  B. 

Accordingly,  we  adopt  the  rules 
proposed  in  the  prior  Federal  Register 
notice,  as  set  forth  in  Appendix  A. 

(49  U.S.C.  10321  andT0922{h)(l)(A)  and  5 
U.S.C.  553) 

By  the  Commission,  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Commissioners 
Clapp,  Trantum,  Alexis,  and  Gilliam.  Vice 
Chairman  Greshan  concnrring  in  part  and 
dissenting  in  part  with  a  separate  expression. 
Commissioner  Clapp  concurring  in  part  and 
dissenting  in  part  with  a  separate  expression. 
James  H.  Bayne, 

Acting  Secretary. 

Vice  Chairman  Gresham,  concurring 
in  part  and  dissenting  in  part: 

I  disagree  with  the  majority  only  to 
the  extent  that  it  applies  the  automatic 
gateway  elimination  provisions  of 
Section  6  of  the  Motor  Carrier  Act  of 
1980  to  interim  tacking  authority. 

Commissioner  Clapp,  concurring  in 
part  and  dissenting  in  part: 

As  I  noted  in  my  comments  to  the 
interim  rules.  Section  6  of  the  Motor 
Carrier  Act  of  1980  requires  the 
elimination  of  gateway  restrictions  from 
“motor  carrier  certificates".  (H.R.  Rep. 
No.  96-1069  96th  Cong.  2nd  Sess.  17 
(1980)).  This  means  that  restrictions 
must  be  removed  only  in  the  case  of 
certificates  which  can  be  joined  to  form 
permanent  gateways  and  not  where 
there  are  so-called  “temporary 
gateways”.  The  temporary  tacking 
allowed  under  the  gateway  procedures 
were  provisional  and  intended  only  to 
provide  administrative  relief  during  the 
pendency  of  proceedings  designed  to 
establish  there  is  a  gateway  and  if  so 
whether  it  should  be  eliminated.  If  there 
is  no  gateway  there  is  nothing  to 
remove. 

Appendix  A 

49  CFR  1042  is  amended  as  follows: 

★  it  *  *  ★ 


1.  Retitle  Part  1042  of  Title  49  of  the 
Code  of  Federal  Regulations  as  “Motor 
Carrier  Routing  Regulations.” 

PART  1042— MOTOR  CARRIER 
ROUTING  REGULATIONS 

2.  Designate  current  §  §  1042.1  and 
1042.2  as  a  new  subpart  A  entitled 
“Motor  Carriers  of  Passengers.” 

Subpart  A — Motor  Carriers  of 
Passengers 

§§  1042.3  and^1042.4  [Removed] 

*  A  *  «  * 

3.  Remove  current  §  §  1042.3  and 
1042.4. 

4.  Add  to  part  1042  a  new  subpart  B 
entitled  “Motor  Carriers  of  Property”  to 
read  as  follows: 

Subpart  B — Motor  Carriers  of  Property 

Sec. 

1042.10  General. 

1042.11  Elimination  of  routing  restrictions — 
regular-route  carriers. 

1042.12  Elimination  of  gateways — regular- 
and-irregular-route  carriers. 

1042.13  Redesignated  highways. 

Authority:  49  U.S.C.  10321  and 

10922(h)(1)(A)  and  5  U.S.C.  553. 

§  1042.10  General. 

(a)  Scope  of  this  subpart. — This 
subpart  implements  49  U.S.C. 
10922(h)(1)(A)  by  eliminating  gateway 
restrictions  and  circuitous  route 
limitations  imposed  upon  motor 
common  carriers  of  property.  It  permits 
direct  service  where  indirect  operations 
may  be  performed  (1)  over  a  single 
regular  route  or  (2)  over  combinations  of 
regular  routes  or  irregular  routes,  or 
both,  through  a  common  service  point. 

(b)  Separate  authorities  that  may  be 
tacked. — In  the  absence  of  a  restriction 
to  the  contrary,  a  motor  common  carrier 
of  property  holding  separate  authorities 
which  have  common  service  points  may 
join,  or  “tack,”  those  authorities  at  the 
common  point,  or  “gateway,"  for  the 
purpose  of  performing  through  service 
under  the  following  circumstances: 

(1)  Regular-route  authorities  may  be 
tacked  with  one  another. 

(2)  Regular-route  authority  may  be 
tacked  with  irregular-route  authority. 

(3)  Irregular-route  authorities  may  be 
tacked  with  one  another  if  the 
authorities  were  granted  pursuant  to 
applications  filed  on  or  before 
November  23, 1973,  and  the  distance 
between  the  points  at  which  service  is 
provided,  when  measured  through  the 
gateway  point,  is  300  miles  or  less. 

(4)  Irregular-route  authorities  may  be 
tacked  with  one  another  if  the 
authorities  involved  contain  a  specibc 
provision  granting  the  right  to  tack. 
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§  1 042. 1 1  Elimination  of  routing 
restrictions— regular-route  carriers. 

(a)  Regular-route  authorities — 
construction. — All  certificates  which, 
either  singly  or  in  combination, 
authorize  the  transportation  by  a  motor 
common  carrier  of  property  over  (1)  a 
single  regular  route  or  (2)  over  two  or 
more  regular  routes  which  can  lawfully 
be  tacked  at  a  common  service  point 
shall  be  construed  as  authorizing 
transportation  between  authorized 
service  points  over  any  available  route. 

(b)  Service  at  authorized  points. — A 
common  carrier  departing  from  its 
authorized  service  routes  under 
paragraph  (a)  of  this  section  shall 
continue  to  serve  points  authorized  to  be 
served  on  or  in  connection  with  its 
authorized  service  routes. 

(c)  Intermediate  point  service. — A 
common  carrier  conducting  operations 
under  paragraph  (a)  of  this  section  may 
serve  points  located  within  1  airline  mile 
of  an  alternative  route  it  elects  to  use  if 
all  the  following  conditions  are  met: 

(1)  The  carrier  is  authorized  to  serve 
all  intermediate  points  (without  regard 
to  nominal  restrictions)  on  the 
underlying  service  route. 

(2)  The  alternative  route  involves  the 
use  of  a  superhighway  (that  is,  a  limited 
access  highway  with  split-level 
crossings). 

(3)  The  alternative  superhighway 
route,  including  highways  connecting 
the  superhighway  portion  of  the  route 
with  the  carrier’s  authorized  service 
route,  (i)  extends  in  the  same  general 
direction  as  the  carrier's  authorized 
service  route  and  (ii)  is  wholly  within  25 
airline  miles  of  the  carrier’s  authorized 
service  route. 

(4)  Service  is  provided  in  the  same 
manner  as,  and  subject  to  any 
restrictions  that  apply  to,  service  over 
the  authorized  service  route. 

§  1042.12  Elimination  of  gateways— 
regular-  and  irregular-route  carriers. 

A  motor  common  carrier  of  property 
holding  separate  grants  of  authority 
(including  regular-route  authority),  one 
or  more  of  which  authorizes 
transportation  over  irregular  routes, 
where  the  authorities  have  a  common 
service  point  at  which  they  can  lawfully 
be  tacked  to  perform  through  service, 
may  perform  such  through  service  over 
any  available  route. 

§  1042.13  Redesignated  highways. 

Where  a  highway  over  which  a 
regular-route  motor  common  carrier  of 
property  is  authorized  to  operate  is 


assigned  a  new  designation,  such  as  a 
new  number,  letter,  or  nafne,  the  carrier 
shall  advise  the  Commission  by  letter, 
and  shall  provide  information 
concerning  the  new  and  the  old 
designation,  the  points  between  which 
the  highway  is  redesignated,  and  each 
place  where  the  highway  is  referred  to 
in  the  carrier’s  authority.  The  new 
designation  of  the  highway  will  be 
shown  in  the  carrier’s  certificate  when 
the  Commission  has  occasion  to  reissue 
it. 

Note. — ^Appendix  B  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  B — Environmental 
Assessment;  Elimination  of  Gateway 
Restrictions  and  Circuitous  Route 
Limitations 

[Ex  Parte  No.  MC-142] 

Summary  and  conclusion:  Elimination 
of  gateway  restrictions  and  circuitous 
route  limitations,  as  proposed  in  Ex 
Parte  MC-142,  would  improve,  on  a 
nationwide  basis,  energy  efbciency  a  .id 
public  safety,  and  reduce  air  and  noise 
pollution.  Although  not  deemed 
significant,  the  improvements  in  energy 
consumption  and  environmental  quality 
are  consistent  with  established  national 
objectives. 

1.0  Description  of  the  proposed 
action 

Section  6  of  the  Motor  Carrier  Act  of 
1980  directs  the  Interstate  Commerce 
Commission  to  eliminate  gateway 
restrictions  and  circuitous  route 
limitations  previously  imposed  upon 
motor  common  carriers  of  property.  The 
proposed  rules  have  been  drafted  to 
comply  with  the  legislative  directive. 

As  proposed,  the  rules  would  permit 
“direct  service  where  indirect 
operations  may  be  performed  (1)  over  a 


It  is  unlikely  that  carriers  will  totally 
eliminate  circuity  following 
promulgation  of  the  proposed  rules.  A 
more  reasonable  projection  of  fuel 
savings  is  one  half  of  the  potential  fuel 

'  See  e.g.,  Ex  Parte  230  (Sub-No.  5).  Impmvement 
of  TOFC/COFC  Regulation,  and  Ex  Parte  282  (Sub- 
No.  7),  Special  Intermodal  Authority. 


single  regular  route  or  (2)  over 
combinations  of  regular  routes  or 
irregular  routes,  or  both,  through  a 
common  service  point,’’  Separate  grants 
of  regular  route  operating  authority 
which  have  common  service  points 
(gateways)  may  be  cbmbined  or 
“tacked”  for  the  purpose  of  performing 
direct  service.  Regular  route  and 
irregular  route  authorities  may  also  be 
combined.  Irregular  route  authorities 
may  be  combined  if  (1)  the  authorities 
were  granted  prior  to  November  23, 

1973,  and  the  distance  through  the 
gateway(s)  is  300  miles  or  less,  or  (2)  the 
authorities  contain  specific  provisions 
which  permit  tacking. 

2.0  Environmental  impacts 

By  encouraging  a  reduction  in  motor 
carrier  vehicle  miles  travelled,  the 
proposed  rules  will  reduce  energy 
consumption,  noise  pollution,  and  air 
pollution,  and  will  improve  public 
safety.  Through  other  actions,'  the 
Commission  has  attempted  to 
counteract  potentially  adverse  impacts 
which  could  result  if  substantial 
amounts  of  rail  trafRc  are  diverted  to 
motor  carriage. 

The  class  of  motor  carriers  affected  by 
the  proposed  rules  includes  regular 
route  common  carriers  which,  in  the 
data  used  in  the  calculations,  are 
classified  as  common  carrier  vehicle- 
owned  or  leased  without  driver.  In  1979 
trucks  in  this  class  logged  12,125,519,000 
miles  with  an  average  load  of  12.59 
tons(l), 

2.1  Energy  consumption 

The  projected  potential  reduction  in 
energy  consumption  as  a  result  of  the 
proposed  gateway  elimination  is 
76,392,288  gallons  annually.  This 
projection  is  based  on  an  average 
circuity' factor  of  1.03362,  ®and  an 
average  fuel  efficiency  ratio  of  65  ton- 
miles  per  gallon.  The  projection  was 
derived  as  follows: 


savings,  or  38,196,144  gallons. 

Assuming  that  motor  carrier  fuel  costs 
are  24  percent  of  total  motor  carrier 


‘  For  this  circuity  factor  a  truck  must  travel 
1.03363  times  the  shortest  ground  distance.  The 
circuity  factor  was  derived  from  an  empirial 
observation  of  one  regular  route  common  carrier  by 
Charles  River  Associates  (2). 


I?a25,519.000 

(12,125,519,000  miles  -  1.03362  )  X  (12.59  tons)  X 

gallon 

(65  ton-miles)  =  76,392,288  gallons 
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costs  (3],  the  potential  cost  savings  for 
regular  route  motor  carriers  amounts  to 
approximately  0.78  percent.®  Again,  a 
more  reasonable  projection  of  cost 
savings  is  one  half  of  the  potential  cost 
savings  or  0.39  percent.  Although  cost 
savings  of  this  magnitude  are  not 
expected  to  induce  any  substantial 
diversion  of  rail  traffic  to  motor 
carriage,  there  may  be  some  modal  shift 
in  highly  competitive  geographical  or 
commodity  markets.  The  rail  service 
most  vulnerable  to  motor  carrier 
diversion  is  trailer-on-flatcar  (TOFC) 
service.^ 

2.2  Noise  Pollution 

Employing  the  same  vehicle  mile  and 
circuity  figures  used  in  the  energy 
consumption  analysis,  the  proposed 
rules  could  potentially  reduce  regular 
route  common  carrier  vehicle  miles  by 
approximately  3.25  percent,  or 
394,400,214  vehicle  miles  annually.  A 
more  reasonable  expectation  of  vehicle 
mile  reduction  is  one  half  of  the 
potential  reduction,  or  197,200,107 
vehicle  miles  annually.  Compared  with 
all  motor  carriers  regulated  by  the  ICC 
(which  includes  irregular  route  and 
contract  carriers],  the  projected  savings 
amount  to  1.05  percent  of  total  vehicle 
miles.  This  projected  reduction  in 
vehicle  miles  will  reduce  single  event 
noise  intrusions  by  regulated  carriers  on 
a  nationwide  basis  by  approximately  1 
percent.  Although  some  roads  may 
experience  an  increase  in  truck  traffic, 
none  is  expected  to  have  a  significant 
increase  in  noise  intrusions. 

Since  there  is  not  likely  to  be  any 
substantial  diversion  of  rail  traffic  to 
motor  carriage,  changes  in  modal  noise 
emissions  are  not  expected. 

2.3  Air  Pollution 

Because  of  the  expected  reductions  in 
energy  consumption  and  vehicle  miles 
travelled,  a  slight  reduction  in  air  - 
pollution  emissions  from  regulated 
carriers  on  a  nationwide  basis  is 
expected.  Some  speciHc  roads  and 
communities  may  experience  additional 
traffic  and  a  concomitant  increase  in 
emissions,  but  not  enough  to  constrain 
substantially  efforts  to  meet  National 
Ambient  Air  Quality  Standards  in  any 


*(1-1/1.03362)  X  (.24)  =  .0078. 

*  Ex  Parte  230  (Sub-No.  5),  Improvement  of  TOFC/ 
COFC  Regulation,  and  Ex  Parte  282  (Sub-No.  7), 
Special  Intermodal  Authority,  should  encourage  use 
of  TOFC  service,  however,  through  exemption  of  the 
rail  portion  of  TOFC  and  through  relaxed 
regulations  for  rail-affiliated  motor  carriers  to  gain 
operating  authority  for  movements  prior  and 
subsequent  to  TOFC  carriage. 


non-attainment  area.® 

Again,  no  substantial  modal  shifts  are 
expected  from  the  gateway  elimination. 
Changes  in  modal  air  pollution 
emissions,  therefore,  are  not  expected. 

2.4  Public  Safety 

Based  upon  1974  accident  statistics  (4) 
and  based  upon  projected  reductions  in 
vehicle  miles,  the  potential  reduction  in 
accidents  resulting  from  the  proposed 
rules  is  approximately  3518  accidents 
per  year.®  A  more  reasonable  projection 
of  vehicle  accident  reduction  is  one  half 
of  the  potential  reduction,  or  1759 
accidents  per  year.’ 

Intermodal  shifts  in  operating  mileage 
and  associated 4ihanges  in  modal 
accident  levels  are  not  anticipated. 

Sources  Used 

1.  Trine's  Blue  Book  of  the  Trucking 
Industry,  1980  Edition,  Trine  Transportation 
Consultants,  Washington,  D.C.,  Sept.  1980. 
Pages  S-6  and  S-8. 

2.  Potential  Fuel  Conservation  Measures 
by  Motor  Carriers  in  the  Intercity  Freight 
Market,  Vol  II,  Charles  River  Associates, 
Cambridge,  MA,  March  1977.  Page  E-12. 

3.  "The  Energy  Crisis  and  Intermodal 
Competition”,  paper  presented  to  the 
Transportation  Research  Board,  by  David  S. 
Paxson,  Washington,  D.C.,  January  1980.  Page 
15. 

4.  Reference  Manual:  Assessment  of 
Environmental  Impacts  Associated  with 
Railroad  Abandonment  Proposals,  Interstate 
Commerce  Commission,  Washington,  D.C., 
October  1976.  Page  6-2. 

Statement  of  Energy  Impact — 
Elimination  of  Gateway  Restriction  and 
Circuitous  Route  Limitations 

[Ex  Parte  No.] 

The  rules  proposed  in  Ex  parte  No. 
MC-142  would  permit  regular  route 
common  carriers  to  use  less  circuitous 
routes  than  currently  permitted.  The  net 
effect  of  the  rules  will  be  a  reduction  of 
approximately  398,400,214  vehicle  miles 
and  approximately  76,392,288  gallons  of 
fuel  each  year.  This  reduction  in  energy 
consumption,  although  insigniheant  in 
the  context  of  total  yearly  transportation 
fuel  consumption,  comports  with  the 
national  goal  of  energy  conservation. 

|FR  Uoc.  80-40456  Filed  12-30-80: 8:45  am) 

BILLING  CODE  7035-01-M 

*  A  non-attainment  area  is  a  geographical  region 
which  exceeds  on  a  regular  basis  the  National 
Ambient  Air  Quality  Standard  for  one  or  more 
pollutant. 

*  (394,400,214  vehicle  miles)  X  8.92  accidents/ 
(million  vehicle  miles) =3518  accidents/year. 

*  (50  percent)  X  (3518  accidents/year)=1759 
accidents/year. 


49  CFR  Parts  1002  and  1137 

[Ex  Parte  No.  MC-142  (Sub-No.  1)1 

Removal  of  Restrictions  From 
Authorities  of  Motor  Carriers  of 
Property 

Decided:  December  19, 1980. 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Final  rules. 

summary:  This  document  contains  final 
rules  which  implement  Section  6  of  the 
Motor  Carrier  Act  of  1980.  Section  6 
requires  the  Commission  to  implement, 
by  regulation,  procedures  to  process 
expeditiously  applications  of  individual 
motor  carriers  of  property  seeking  to 
remove  operating  restrictions  or  to 
broaden  unduly  narrow  authorizations 
in  their  outstanding  certiHcates  or 
permits.  The  procedures  must  be 
effective  by  December  28, 1980.  This 
proceeding  was  instituted  by  a  notice  of 
proposed  rulemaking  served  and 
published  on  September  16, 1980,  at  132 
M.C.C.  114,  and  45  FR  61326, 
respectively.  Because  of  the 
Congressional  directive  that  we  have 
rules  in  place  by  December  28, 1980,  the 
final  rules  will  be  made  effective  on  that 
date. 

EFFECTIVE  DATE:  These  rules  will  be 
effective  December  28, 1980. 

FOR  FURTHER  INFORMATION  CONTACr.  - 
Ombudsman’s  Office  (202)  275-7440; 
Howell  I.  Spom  (202)  275-7575;  Edward 
E.  Guthrie  (202)  275-7691. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Motor  Carrier  Act  of  1980,  Public 
Law  96-296,  enacted  July  1, 1980,  added 
a  new  subsection  (h)  to  49  U.S.C.  10922 
which,  as  set  forth  in  the  previous 
notice,  directs  the  Commission  to 
implement  regulations  to  process 
applications  filed  by  motor  carriers  of 
property  seeking  to  remove  operating 
restrictions  from  their  certificates  or 
permits  in  order  to: 

(1)  broaden  reasonably  the  categories 
of  property  authorized  by  the  carrier’s 
certificate  or  permit; 

(2)  authorize  transportation  service  to 
intermediate  points  on  the  carrier’s 
route: 

(3)  provide  round  trip  authority  where 
only  one-way  authority  exists; 

(4)  eliminate  unreasonable  or 
excessively  narrow  territorial 
limitations;  or 
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(5)  eliminate  any  other  unreasonable 
restriction  that  the  Commission  deems 
to  be  wasteful  of  fuel,  inefficient,  or 
contrary  to  the  public  interest. 

Section  10922  requires  that  action  be 
taken  on  the  basis  of  individual 
applications.  Time  limitations  are  set  for 
both  the  promulgation  of  final  rules  and 
the  processing  of  individual 
applications.  The  regulations  we  adopt 
must  be  effective  by  December  28, 1980, 
and  they  must  provide  for  final 
Commission  action  within  120  days  after 
the  application  is  filed  with  the 
Commission.  Only  under  “extraordinary 
circumstances”  may  we  extend  this  time 
for  an  additional  90  days. 

In  granting  or  denying  applications  the 
Commission  is  to  (A)  consider,  among 
other  things,  the  impact  of  the  proposed 
restriction  removal  upon  the 
consumption  of  energy  resources, 
potential  cost  savings  and  improved 
efficiency,  and  the  national  ^ 

transportation  policy  set  forth  in 
lOllOlfa],  and  (B)  give  special 
consideration  to  providing  and 
maintaining  service  to  small  and  rural 
communities  and  small  shippers. 

In  the  previous  notice,  we  proposed 
rules  that  would  establish  expedited 
procedures  for  the  filing  of  applications 
to  eliminate  restrictions  or  to  broaden 
unduly  narrow  authorizations.  The  rules 
also  included  proposed  guidelines  for 
the  public  by  listing  certain  types  of 
authority  which  the  Commission 
believes  may  appropriately  be  reformed 
under  the  restriction  removal 
procedures.  The  Commission  invited 
comments  on  all  aspects  of  the  rules.  In 
addition,  we  pointed  out  certain  aspects 
of  the  proposed  rules  on  which  we 
believed  public  comment  would  be 
particularly  helpful. 

The  final  rules  we  are  adopting  are  set 
forth  in  Appendix  A.  They  are 
substantially  similar  to  the  ones 
proposed.  In  light  of  numerous  helpful 
suggestions  made  by  commentors,  some 
modifications  and  additions  have  been 
made  to  both  the  application  process 
and  our  guidelines  to  the  public.  The 
changes  are  highlighted  in  the  text  of 
this  document 

Preliminary  Procedural  Matters 

The  rules  adopted  in  this  proceeding 
will  be  efiective  on  December  28, 1980. 

Under  Section  553(d)(3)  of  the 
Administrative  Procedure  Act  [5  U.S.C. 
553(d)(3)],  an  agency  may  deviate  fi-om 
the  normal  30-day  period  before  rules 
promulgated  by  the  agency  become 
effective  “for  good  cause  found  and 
published  in  the  rules.”  We  conclude 
that  the  Congressional  mandate  for  final 
rules  to  be  in  place  by  December  28, 
1980,  constitutes  good  cause  to  trigger  . 


the  exception  of  section  553(d)(3).*  In 
any  event  the  exemption  in  5  IJ.S.C. 
553(d)(1)  for  rules  which  grant  or 
recognize  an  exemption  or  relieve  a 
restriction  also  applies  here. 

Furthermore,  no  person  will  be 
adversely  affected.  The  regulations 
neither  require  any  carrier  to  do  nor  to 
refrain  from  doing  anything.  Rather,  the 
new  regulations  serve  as  an  open-ended 
invitation  for  motor  carriers  to  take 
advantage  of  the  Congressional 
initiative  to  enable  carriers  to  remove 
restrictions  or  to  broaden  unduly  narrow 
authorizations  in  outstanding 
certificates  and  permits. 

The  Motor  Carrier  Lawyers 
Association  (MCLA)  requests  oral 
argument.  We  doubt  that  oral  argument 
would  acfd  anything  of  substance  to  the 
excellent  comments  we  have  received. 
The  proposed  regulations  are  essentially 
procedural  and  are  intended  to 
implement  a  well  understood 
Congressional  policy  favorable  to  the 
elimination  of  useless  restrictions.  We 
do  not  perceive  any  significant  policy, 
legal,  or  factual  matters  that  could  be 
elucidated  through  oral  presentation. 
Given  these  conclusions,  as  well  as  the 
time  constraints  we  face  in 
implementing  final  rules,  we  shall  deny 
the  request  for  oral  argument. 

The  MCLA  also  includes  a  motion  that 
the  Commission  renotice  this  proceeding 
because  we  did  not  include  a  Statement 
of  Energy  Impact  and  Environmental 
Impact  Statement  in  our  notice  of 
proposed  rulemaking.  For  the  reasons 
set  forth  in  detail  later  in  this  decision, 
we  believe  the  petition  is  without  merit, 
and  it  will  be  denied. 

Procedures  for  Processing  Applications 

A  number  of  parties  object  to  the 
procedures  we  have  proposed  to  process 
restriction  removal  applications.  These 
parties  generally  argue  that  the 
proposed  rules  are  violative  of  the 
Administrative  Procedure  Act  and  deny 
due  process.  Their  position  is  that  we 
are  required  to  employ  a  formal 
adjudication  procedure  similar  to  that 
used  for  processing  applications  for 
conventional  operating  rights  authority.’ 
Several  parties  assert  that  the  20-day 
period  for  filing  comments  to  individual 
applications  is  unreasonably  short. 

'  The  need  for  an  agency  to  comply  with  a 
legislative  directive  for  expeditious  promulgation  of 
regulations  has  been  found  by  courts  to  constitute 
“good  cause”  under  section  ^3(d)(3].  See  e.g.,  U.S. 
Steel  Corp.  v.  U.S.E.PA.,  605  F.2d  283  {7th  Cir.  1979); 
Clay  Broadcasting  Carp,  of  Texas  v.  United  States, 
464  F.2d  1313  (5th  Cir.  1972],  rev’d  on  other  grounds 
415  U.S.  336  (1974). 

’See  Ex  Parte  No.  55  (Sub-No.  43),  Rules 
Governing  Applications  for  Operating  Authority,  45 
FR  45534  (1980). 


We  believe  that  opponents  to  our 
proposed  procedure  misread  our 
congressional  mandate  in  this  area.  We 
affirm  the  approach  to  developing  these 
regulations  stated  in  the  previous  notice. 
We  have,  however,  made  two 
procedural  changes  to  the  rules.’ 

First,  at  the  suggestion  of  numerous 
parties,  the  final  rules  contain  a 
provision  requiring  any  applicant  to 
furnish  a  copy  of  its  application  package 
to  any  interested  party  upon  the 
payment  of  a  $10.00  fee.  Second,  to 
account  for  that  procedural  addition,  we 
will  extend  the  time  to  file  comments 
from  the  20-day  period  we  proposed 
initially  to  25  days  from  the  date  of 
publication  of  the  application  in  the 
Federal  Register.  These  changes  should 
provide  additional  notice  for  potential 
commentors  and  better  enable  those 
parties  to  file  well-reasoned  comments 
to  restriction  removal  applications. 

Our  previous  notice  solicited 
comments  on  the  question  of  whether 
new  49  U.S.C.  10322(b)  required  Federal 
Register  publication  of  each  restriction 
removal  application,  and  whether  some 
other  form  of  notice  might  be  legally 
sufficient  and  more  expeditious.  We 
expressed  our  concern  that  Federal 
Register  publication  is  a  time  consuming 
process  that  will  absorb  much  of  the 
limited  time  allowed  for  final  disposition 
of  the  applications. 

The  comments  we  received  on  this 
issue  almost  universally  expressed  the 
viewpoint  that  Federal  Register 
publication  is  necessary  to  adequately 
inform  interested  parties  of  restriction 
removal  applications.*  Although  no 
party  has  argued  that  such  notice  is 
required  by  49  U.S.C.  10322(b),  they 
generally  agree  that  fi'om  a  practical 
standpoint  there  is  no  other  means  by 
which  notice  can  be  given  to  carriers 
having  a  potential  interest  in  given 
applications. 

In  light  of  the  comments^  we  will 
require  that  each  application  be 
published  in  the  Federal  Register.  In 
making  this  decision  we  do  not  believe 
that  it  is  necessary  to  reach  a  legal 
determination  as  to  whether  such  notice 
is  in  fact  required  by  Section  10322(b). 

As  noted  above,  several  parties  argue 
that  the  20-day  period  (which  has  been 
lengthened  to  25  days)  is  inadequate. 

C  &  H  Transportation  Co.,  Inc.,  et  al, 

’  We  have  also  added  a  new  section  to  the  rules — 
1137.15  Compliance,  which  is  discussed  later  in  this 
decision. 

’Two  commentors  contend  that  Federal  Register 
publication  is  not  required.  American  Cyanamid 
Company  asserts  that  Section  10322(b)(3]  requires 
publication  only  in  cases  of  original  applications  for 
authority.  The  Aluminum  Association.  Inc.,  states 
that  it  is  only  necessary  to  publish  restrictions 
which  the  Commission  determines  to  be  excessively 
broad  or  outside  the  mandate  of  the  statute. 
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argue  that  at  least  40  days  is  necessary. 
On  the  other  hand.  Arrow  Truck  Lines, 
Inc.,  states  that  20  days  is  sufficient  time 
due  to  the  statutory  mandate  for 
expeditious  treatment  of  restriction 
removal  applications. 

We  believe,  on  balance,  that  25  days 
is  an  adequate  length  of  time  to  Hie 
comments  to  individual  applications. 

As  we  noted  in  our  previous  notice, 
the  congressional  demand  for  speed, 
and  the  very  tight  time  limits  imposed, 
mean  that  we  must  adopt  procedures 
that  will  impose  difHcult  burdens  on  the 
parties  and  the  Commission. 

An  important  factor  to  note  in  this 
area  is  that  comments  are  limited  by  the 
rules  to  either  (1)  the  merits  of  the 
particular  proposal,  or  (2)  whether  the 
proposal  should  properly  be  considered 
under  these  rules.  See  §  1137.13  (of  the 
final  rules).  The  limited  issues  to 
address  in  these  proceedings  should  not 
necessitate  a  period  longer  than  25  days. 

Finally,  where  parties  file  comments 
to  an  application,  the  Commission  will 
be  left  with  approximately  60  days  to 
issue  a  final  Commission  decision 
(barring  a  showing  of  “extraordinary 
circumstances”).  Given  the  large  volume 
of  applications  we  expect,  this  should 
provide  us  with  no  more  than  the  bare 
minimum  time  needed  to  comply  with 
our  statutory  time  limits. 

A.  The  Congressional  Mandate 

As  noted  above,  the  statute  mandates 
that  we  process  restriction  removal 
applications  “expeditiously",  since  the 
regulations  we  adopt  must  provide  for 
final  Commission  action  within  120  days 
after  the  application  is  filed.  Only  under 
“extraordinary  circumstances”  may  we 
extend  this  time,  and  then  only  for  an 
additional  90  days. 

To  comprehend  fully  the  magnitude  of 
the  legislative  directive,  one  must 
recognize  that  there  are  about  21,000 
motor  carriers  of  freight  holding 
authority  issued  by  this  Commission. 
These  carriers  collectively  hold 
approximately  500,000  outstanding 
certificates  and  permits.  We  believe  that 
it  is  reasonable  to  assume  that  a  large 
percentage  of  these  authorities  contain 
restrictions  or  unreasonably  narrow 
authorizations  susceptible  respectively 
to  removal  or  broadening  under  these 
rules.  Given  the  new  competitive 
environment  in  the  motor  carrier 
industry,  we  expect  many  carriers  will 
take  early,  and  full,  advantage  of  the 
congressional  initiative  implemented  in 
this  proceeding.  Moreover,  at  the 
present  time  we  see  no  desirable 
manner  of  staggering  the  application 
filings  for  our  administrative 
convenience  in  handling  the  large 
number  of  applications  we  expect. 


We  believe  that  the  parties  opposing 
our  proposed  procedures  overlook 
several  significant  factors.  First,  there  is 
clear  significance  in  the  fact  the 
Congress  imposed  a  time  limit  of  180 
days  for  the  Commission  to  issue  an 
initial  decision  in  modified  procedure 
cases  for  operating  rights  and  only  120 
days  for  final  Commission  actions  in 
restriction  removal  applications.  Hence, 
if  the  Congress  intended  that  similar 
types  of  issues  be  explored  in  these  two 
types  of  proceedings,  it  would  not  have 
imposed  such  disparate  time  limitations. 

We  believe  that  the  different  time 
periods  to  a  large  extent  reflect  a 
Congressional  appreciation  that  the  two 
types  of  cases  raise  dissimilar  issues  for 
ultimate  Commission  resolution.  In 
conventional  licensing,  after  all,, we 
ordinarily  deal  with  the  introduction  of 
new  carriers  or  the  extension  of  existing 
carriers  into  new  markets,  where  the 
issues  of  new  or  improved  service  and 
competitive  impact,  and  the  resultant 
public  benefits  or  harm,  play  pivotal 
roles  in  the  decisionmaking  process. 
Restriction  removal  cases,  although 
plainly  of  importance  from  both  a  public 
and  private  viewpoint,  involve  a 
narrower  focus.  There,  we  are 
concerned  mainly  with  issues  of 
improving  efHciency  and  allowing 
existing  operators  to  provide  service  in 
a  more  economical  manner.  Quite  often 
(although  not  necessarily  always)  they 
will  not  involve  the  injection  of  a  carrier 
into  a  new  market  or  the  redfstribution 
of  competitive  relationships. 

Our  view  is  supported  by  Section 
10922(h)(2)  which  states  that  the 
regulations  we  adopt  must  “provide  for 
notice  and  the  opportunity  for  interested 
parties  to  comment,  but  need  not 
provide  for  oral  evidentiary  hearings.” 
This  language  describes  precisely  the 
procedures  normally  followed  by 
agencies  conducting  informal 
rulemaking  under  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  This 
language  also  suggests  strongly  that 
Congress  did  not  envision  these  as 
conventional  adversary  licensing 
proceedings,  where  the  decision  would 
depend  on  the  resolution  of  disputed 
facts  and  require  the  opportunity  for  the 
cross-examination  of  witnesses.  Our 
preliminary  determination,  which  we 
affirm  here,  is  that  the  terms  of  the 
statute  call  for  informal  adjudicatory 
procedures  of  the  type  ordinarily 
employed  in  rulemaking  proceedings, 
rather  than  procedures  used  in 
conventional  adversary  licensing 
proceedings. 

Third,  contraiy  to  MCLA’s  assertion, 
our  procedures  are  not  founded  solely 
upon  the  provision  of  the  statute.  As  we 


stated  at  page  117  of  our  previous 
notice; 

In  determining  what  Congress 
intended  to  provide  in  the  way  of 
adversarial  process  in  restriction 
removal  cases,  there  are  a  number  of 
considerations  apart  from  the  words  of 
the  statute  which  we  think  are  pertinent. 
Congress  has  clearly  expressed  its 
policy  to  the  affect  that  narrow 
restrictions  f  nd  narrowly  drawn 
authorities  ii.'  the  certificates  and 
permits  of  motor  carriers  of  property  are 
contrary  to  the  public  interest.  That 
policy,  obviously,  docs  not  need  to  be 
litigated  in  each  individual  case. 

F  irthermore,  we  will  normally  be  faced 
in  thess  proceedings  not  with  issues  " 
whose  resolution  would  be  aided  by  an 
adversary  proceeding,  but  with  the 
reformation  of  certiflcates  issued  by  the 
agency  itself  and  within  the  terms  of 
guidelines  to  be  established  by  the 
agency. 

B.  Applicability  of  the  Administrative 
Brochure  Act 

In  our  previous  notice  we  stated  our 
preliminary  conclusion  that  these 
proceedings  need  not  be  made  on  the 
record  after  an  opportunity  for  hearings, 
and  that  the  provisions  of  Sections  554, 
556,  and  557  of  the  APA  that  are 
pertinent  to  formal  hearings  db  not 
apply.  We  proposed  the  adoption  of 
simplified  and  expedited  procedures  in 
accordance  with  that  conclusion. 

We  affirm  our  determination  that  the 
above-cited  provisions  of  the  APA  are 
not  applicable  to  our  restriction  removal 
application  procedures.  We  do, 
however,  believe  that  the  requirements 
of  Section  555(e)  of  the  APA  should  be 
applied,® 

It  is  well  settled  that  the  APA  does 
not  require  the  adjudicatory  procedures 
of  section  554,  556,  and  557  in  all  cases 
of  “adjudication”.  These  sections  apply 
only  to  “every  case  of  adjudication 
required  by  the  statute  to  be  determined 
on  the  record  after  opportunity  for 
agency  hearing."  * 

As  noted  above.  Section  10922(h)(2) 
states  that  the  regulations  we  adopt 
must  “provide  for  notice  and  the 
opportunity  for  interested  parties  to 


'Section  555(c)  of  the  APA.  as  pertinent, 
provides:  “(e)  Prompt  notice  shall  be  given  of  the 
denial  in  whole  or  in  part  of  a  written 
application  ...  in  connection  with  any  agency 
proceeding.  Except  in  affirming  a  prior  denial  or 
when  the  denial  is  self-explanatory,  the  notice  shall 
be  accompanied  by  a  brief  statement  of  the  grounds 
for  denial.”  This  subsection  applies  to  all  agency 
proceedings — formal  or  informal.  See  Davis. 
Administrative  Law  Treatise.  §  16.00-5  at  391-392 
(1970  ed.),  citing  Administrative  Procedure  Act,  S. 
Rep.  No.  79-248,  79th  Cong..  2nd  Sess..  at  206  (1946). 

'Davis,  Administrative  Law  Treatise.  S  16.00-4. 
pp.  390-391  (1970  Ed.). 


86750  Federal  Register  /  Vol.  45.  No.  252  /  Wednesday,  December  31,  1980  /  Rules  and  Regulations 


comment,  but  need  not  provide  for  oral 
evidentiary  hearings.”  The  parties 
opposing  the  proposed  procedure  have 
not  offered  any  rational  explanation  to 
support  their  contention  that  this 
language  should  properly  be  interpreted 
to  require  the  Commission  to  provide  for 
a  formal  adjudication  on  the  record  after 
opportunity  for  agency  hearings.  We  see 
no  need  for  a  full-scale  adversary 
proceeding. 

Section  10922(h](2}  leaves  the 
Commission  with  a  significant  amount 
of  discretion  in  both  the  procedures  to 
be  established  and  the  substantive 
decisions  that  can  be  made  under  them. 

The  Supreme  Court  has  stressed  that 
regulatory  agencies  “should  be  free  to 
fashion  their  own  rules  of  procedure  and 
to  pursue  methods  of  inquiry  capable  of" 
permitting  them  to  discharge  their 
multitudinous  duties.”  ’’  Also,  where  an 
agency  fashions  its  regulations  to 
implement  its  congressional  mandate, 
courts  generally  will  not  interfere  with 
the  prerogative  of  the  agency  to  select 
the  remedy  which  through  rational 
reasons  it  deems  most  appropriate.^ 

As  we  stated  in  our  previous  notice 
(at  117),  “the  tight  time  limits,  may,  in 
some  instance,  even  make  it  impossible 
to  prepare  a  decision  detailing  the 
reasons  for  the  agency’s  disposition  of 
each  and  every  issue  involved.®  Also, 
we  observed  (at  119)  that  a  discussion  of 
all  the  10922(h)(2)  criteria  relevant  to  a 
particular  application  would  not  be 
included  in  decisions  on  routine 
restriction  removal  applications  due  to 
time  constraints. 

We  stand  by  our  previous  statements 
and  findings  will  be  issued  in  contested 
cases.  We  should  emphasize  that  every 
decision  rendered  under  these 
procedures  will  have  a  rational  basis. 

We  also  shall  issue  decisions  briefly 
explaining  the  reasons  an  application 
was  granted  or  denied  in  cases  where 
interested  parties  have  tiled  conunents 
raising  material  issues. 

We  believe  that  our  procedures  are 
fully  consistent  with  the  congressional 
mandate.  We  also  believe  that  no  party 
will  be  denied  due  process  because  our 
procedures  provide  all  parties  with  a 


''  F.C.C.  V.  Pottsville  Broadcasting  Co.,  309  U.S. 
134, 138  (1940):  F.C.C.  v.  Schreiber,  381  U.S.  279 
(1965). 

•  Condor  Operating  Co.  v.  SawhUI,  514  F.2d  351 
(Emer.  Ct.  App.  1975),  cert,  denied  421  U.S.  970 
(1975). 

*  Courts  liave  recognized  the  inherent  difficulties 
that  agencies  face  in  meeting  tight  statutory 
deadlines  and  generally  have  found  agency 
procedures  which  deal  with  time  constraints,  to  be 
reasonable.  See  e.g..  United  States  Steel  Carp.  v. 
United  States  Environmental  Protection  Agency, 
605  F.2d  283  (7th  Cir.  1979),  cert,  denied,  100  S.Ct. 

710  (1980), - U.S. - (1980).  International 

Harvester  Company  v.  Ruckelshaus,  478  F.2d  615 
(D.C.  Cir.  1973). 


fair  and  meaningful  opportunity  to  be 
heard.  On  the  other  hand,  the 
application  procedures  we  adopt  will 
aid  the  Commission  in  coping  with  the 
statutorily  imposed  time  constraints. 

C.  Alim iiu live  Procedures 

Significantly,  no  party  has  offered  a 
viable  alternative  to  the  procedures  we 
have  proposed.  The  MCLA,  for  example, 
has  suggested  that  we  provide  for  an 
expedited  moditied  procedure,  including 
a  provision  for  an  applicant's  rebuttal 
statement,  and  an  appeal  of  right  from 
an  initial  decision.  Their  proposed 
procedure  is  premised  upon  having  an 
application  published  in  the  Federal 
Register  within  7  days  of  its  receipt  by 
the  Commission.  This  is  simply 
unrealistic.  As  we  explain  in  detail  in 
our  final  rule  in  Ex  Parte  No.  55  (Sub-No. 
43),  through  diligent  effort  we  are 
publishing  applicationa  for  operating 
rights  authority  within  30  days  from  the 
date  of  filing,  as  compared  to  the  3-  to  6- 
month  period  experienced  in  1979  and 
early  1980.  Nor  can  the  Commission  put 
all  its  work  on  new  conventional 
applications  “on  hold”  to  handle 
restriction  removal  applications, 
because  of  the  180-day  satutory  time 
limit  imposed  by  the  Act  (49  U.S.C. 
10322)  for  issuing  an  initial  decision  in 
modified  procedure  cases. 

The  American  Trucking  Associations, 
Inc.  (ATA),  argues  thiat  the  statute  calls 
for  formal  adjudication  under  the  APA. 
However,  they  basically  agree  with  our 
proposed  procedure,  with  one  major 
exception.  The  ATA  would  add  a 
provision  allowing  applicants  to  file  a 
reply  to  a  comment  if  it  could 
demonstrate  that  “extraordinary 
circumstances”  exist  which  would 
justify  the  Commission’s  extending  the 
deadline  and  permitting  a  reply.  They 
express  their  belief  that  such  replies 
“would  not  be  common”  because  of 
carriers’  anticipated  general  reluctance 
to  forego  the  benetits  of  restriction 
removal  for  up  to  an  additional  90  days. 
We  do  not  believe  that  a  reply  stage 
would  be  of  significant  benefit  to  the 
parties,  or  to  the  Commission’s 
decisionmaking  process.  We  believe 
that  the  “extraordinary  circumstances” 
provisions  would  be  more  productively 
used  as  a  mechanism  for  parties  to  file  a 
discretionary  appeal. 

Proposed  Standards  for  Applying  for 
New  Authority 

In  our  previous  notice  we  observed 
that,  since  certain  restrictions  will  be 
removed  under  the  procedures 
mandated  by  Section  10922(h)(1)(b),  it 
would  be  pointless  for  the  Commission 
to  continue  to  issue,  pursuant  to 
applications  for  new  authority. 


authorities  containing  objectionable 
restrictions.  To  deal  with  the 
permissible  scope  of  new  authority,  we 
are  contemporaneously  issuing  a  final 
policy  statement  in  Ex  Parte  No.  55 
(Sub-No,  43A),  Acceptable  Forms  of 
Requests  for  Operating  Authority,  45 
F.R.  45545  (1980).  That  proceeding  and 
this  one  are  obviously  closely  related. 

The  rules  that  we  have  adopted  in  our 
restriction  removal  applications  are 
consistent  with  the  policy  statement  to 
assist  carriers  in  applying  for  new 
authority.**  ■ 

Substantive  Considerations 

The  Congress  has  now  spoken  out 
clearly  as  to  the  undesirability  of 
narrowly  drawn  authority  and 
unreasonable  restrictions.  It  has  given 
us  the  responsibility  for  establishing 
procedures  for  eliminating  objectionable 
restrictions. 

As  noted  above,  the  terms  of  the 
statute  leave  to  the  Commission  broad 
discretion  as  to  the  procedures  to  be 
adopted  and  the  substantive  decisions 
made  under  those  procedures.  We  are  to 
establish  procedures  for  the  removal  of 
restrictions  against  service  at 
intermediate  points  on  the  routes  of 
regular-route  carriers,  and  we  are  to 
provide  round  trip  authority  where  only 
one-way  authority  exists.  49  U.S.C. 
10922(h)(l)(B)(ii)  and  (i).  In  all  other 
respects,  the  statute  gives  the 
Commission  discretion  to  determine 
what  restrictions  and  forms  of  authority 
are  unduly  narrow.  We  are- to 
“reasonably  broaden”  commodity 
authorizations;  to  eliminate 
“unreasonable  or  excessively  narrow” 
territorial  limitations;  and  to  eliminate 
any  other  “unreasonable”  restriction 
that  we  deem  “wasteful  of  fuel, 
inefficient,  or  contrary  to  the  public 
interest.” 

The  comments  we  received  largely 
support  our  proposed  framework  for 
handling  substantive  decisions  under 
the  rules  (using  “preliminary  tinding”)  as 
a  reasonable  approach  given  the  time 
limits  under  which  we  must  process 
restriction  removal  applications.  The 
comments  generally  support  our 
preliminary  determination  as  to  the 
types  of  authority  which  could  be 
broadened  and  restrictions  which  could 
be  removed  under  the  rules  to  be 


'"No  party  lakes  exception  to  our  position  that 
the  final  regulations  adopted  in  this  proceeding 
should  be  consistent  with  the  policy  statement  in  Ex 
Parte  No.  55  (Sub-No.  43A). 

"  Several  issues,  such  as  the  appropriateness  of 
using  the  two-digit  Standard  Transportation 
Commodity  Code  (STTC)  classiflcation  to  devise 
broad  general  commodity  description,  are  discussed 
at  length  in  Ex  Parte  No.  55  (Sub-No.  43A). 
Accordingly,  those  issues  will  be  discussed  only 
briefly  in  this  decision. 
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adopted.  Most  believe,  as  we  do,  that 
our  mandate  in  Section  10922(h)  is  to  be 
read  broadly,  and  in  concert  with  the 
balance  of  the  legislation- which 
recognizes  the  beneHts  of  competition. 
However,  some  commentors  take 
exception  to  our  fundamental  view  of 
Section  10022(h),  our  proposed  use  of 
preliminary  findings,  and  the  specific 
provisions  of  our  guidelines.  Most 
commentors,  expressing  disagreement 
with  our  proposed  rules,  however,  limit 
their  opposition  to  our  proposal  on  one 
or  various  aspects  of  the  guidelines  for 
determining  applications. 

Overall,  these  comments  lead  us  to 
confirm  our  proposal,  and  we  will  adopt 
the  rules  proposed  under  Subpart  C — 
Guidelines  for  Determihing 
Applications,  with  minor  modifications 
discussed  in  the  body  of  this  decision. 

A.  Use  of  Preliminary  Findings 

Our  proposed  rules  include  guidelines 
(termed  ‘‘preliminary  findings”) 
indicating  examples  of  particular 
restrictions  which  the  Commission 
believes  should  appropriately  be 
removed  pursuant  to  the  procedures 
being  adopted.  We  use  the  term 
preliminary  findings,  because  our 
guidelines  would  merely  provide 
guidance  to  the  public  rather  than  act  as 
a  final  determinant  of  a  particular 
application.  We  noted  in  our  previous 
notice  that  we  consider  it  essential  that 
we  provide  guidelines  because  of  the 
time  limits  under  which  we  must  process 
restriction  removal  applications. 

The  MCLA,  C  &  H  Transportation,  et 
ai,  and  Arrow  Truck  Lines,  Inc.,  argue 
that  the  Commission  is  in  effect  making 
general  findings  of  public  convenience 
and  necessity  or  public  interest  in  a 
rulemaking  proceeding,  thus  violating 
the  statutory  proscription  against  master 
licensing  in  49  U.S.C.  10922(b)(3)  and 
10923(b)(6). 

On  the  other  hand,  William  J. 
Monheim  argues  that  it  is  imperative 
that  the  Commission  provides  guidelines 
and  examples  for  the  filing  of  restriction 
removal  applications.  The  ATA,  while 
questioning  the  use  of  the  term 
"preliminary  findings”  in  light  of  the 
proscription  against  “general  findings”, 
expresses  its  support  for  our  concept. 
The  other  comments  we  received  do  not 
dispute  our  use  of  guidelines,  but  rather, 
comment  on  specific  restrictions  to  be 
included  or  excluded  within  the 
guidelines. 

The  charge  that  we  are  engaging  in 
master  licensing  is  unfounded.  First,  we 
are  not  making  findings  that  a  grant  of 
the  application  is  consistent  with  the 
public  convenience  and  necessity  or  in 
the  public  interest.  The  proscription 
against  making  general  findings  is 


applicable  only  to.proceedings  under  the 
two  above-mentioned  sections.  It  is  not 
applicable  to,  for  example,  motor  carrier 
or  broker  of  passenger  licensing. 

Second,  in  any  event,  we  will  be 
determining  applications  on  a  case-by¬ 
case  basis  as  required  by  the  statute.  As 
we  emphasized  in  our  previous  notice, 
the  rules  would  require  the  submission 
by  applicants  of  information  related  to 
the  Section  10922(h)(2)  criteria.  Parties 
would  have  the  opportunity  to  comment 
or  rebut  the  preliminary  findings  as  they 
pertain  to  an  individual  application. 
Master  certification,  which  was  the 
subject  of  the  Congressional  concern 
reflected  in  section  5(a)  of  the  Motor 
Carrier  Act,  was  a  specific  procedure, 
well  understood  by  the  Congress  as,  for 
example,  reflected  in  the  now-  . 

abandoned  proceedings  in  Ex  Parte  / 
MC-135,  adopted  by  the 'Commission  in 
the  past  which,  in  essence,  foreclosed 
the  litigation  of  certain  public  interest 
issues  in  subsequent  application 
proceedings.  As  adopted  by  the 
Commission  in  the  past.  Master 
Licensing  was,  in  essence,  a  proceeding 
which  foreclosed  the  litigation  of  public 
convenience  and  necessity  issues  in 
subsequent  application  proceedings.  We 
are  not  foreclosing  the  litigation  of  any 
issue  in  response  to  individual 
applications.  In  prohibiting  the 
Commission  from  making  findings 
relating  to  public  convenience  and 
necessity  based  on  general  findings 
developed  in  rulemaking  proceedings 
the  Congress  did  not,  in  our  judgment, 
intend  to  restrict  our  authority  to  engage 
in  the  conventional  type  of  guidance  to 
the  public  which  is  a  traditional  function 
of  administrative  agencies. 

Overall,  we  find  support  for  our  use  of 
guidelines  as  a  reasonable  approach  to 
handle  substantive  decisions  under  the 
regulations.  This  approach  will  enable 
us  to  meet  our  statutory  mandate  to 
process  individual  applications  in  120 
days.  Accordingly,  it  will  be  retained  in 
the  final  rules. 

The  balance  of  this  section  of  our 
decision  will  discuss  the  substantive 
decisions  to  be  made  under  the 
restriction  removal  procedures. 

B.  Fitness  Considerations 

Our  proposed  and  final  §  1137.10(b), 
which  lists  the  information  that  must 
accompany  the  application,  does  not 
require  the  submission  of  information 
concerning  the  applicant’s  fitness  or 
ability  to  receive  a  grant  of  authority. 
We  do,  however,  conclude  that  a  recent 
finding  by  the  Commission  of  a  carrier’s 
unfitness  on  safety  grounds  will  be 
considered  as  a  factor  in  granting  or 
denying  that  carrier’s  restriction 
removal  applications.  The  issue  can  be 


raised  by  commentors  or  the 
Commission  on  its  own  initiative. 

We  stated  in  our  previous  notice  at 
120: 

As  we  read  the  new  legislation,  a  finding  of 
fitness  is  not  a  prerequisite  to  a  grant  of  an 
application  seeking  restriction  removal  under 
these  procedures.  Applicants  have  previously 
been  found  fit  to  receive  the  certificates  or 
permits  which  they  seek  to  reform,  and  a 
further  fitness  finding  does  not  appear 
necessary  in  the  absence  of  a  specific 
statutory  requirement. 

We  did,  however,  note  that  Section 
10922(h)(2)  requires  the  Commission  to 
consider  several  criteria  in  granting  or 
denying  applications,  one  of  which  is 
the  transportation  policy  set  forth  in 
section  10101(a)(7).  That  policy  includes 
improving  and  maintaining  a  sound  and 
safe  motor  carrier  system.  Accordingly, 
we  sought  conunents  on  whether  a 
recent  finding  of  a  carrier’s  unfitness  on 
safety  grounds  should  be  considered  as 
a  factor  in  granting  or  denying  that 
carrier’s  restriction  removal 
application.*® 

The  comments  we  received  on  the 
issue  of  fitness  generally  take  one  of 
three  positions.  Several  parties  *®  argue 
that  the  same  fitness  finding  must  be 
made  under  these  regulations  as  those 
required  under  ordinary  licensing 
proceedings  for  new  operating  rights. 

The  New  Orleans  Traffic  and 
Transportation  Bureau  takes  the 
position  that  we  should  require  evidence 
of  a  carrier’s  financial  ability  to  conduct 
any  broadened  authority  it  seeks  under 
these  rules.  Finally,  several  parties  ** 
argue  that,  while  the  Commission  is  not 
required  to  make  a  fitness  finding  in 
each  application  for  restriction  removal, 
a  carrier’s  unfitness  on  safety  grounds 
should  be  considered  as  one  factor  in 
determining  applications  filed  under 
these  regulations.  We  find  ourselves  in 
agreement  with  this  last  position.*® 

We  base  our  decision  that  no  fitness 
findings  are  required  principally  on  the 
two  significant  factors  set  forth  in  oiu- 
previous  notice,  and  cited  above.  No 
party  provides  a  convincing  argument  as 
to  why  we  should  ignore  the  lack  of  a 
statutory  requirement  for  a  fitness 
finding,  and  the  fact  that  all  applicants 


In  a  concurring  opinion,  Commissioner  Clapp 
requested  comments  on  “whether  more  than  just  a 
safety  analysis  should  be  required.” 

The  MCLA,  Nelson  &  Harding,  Celeryvale 
Transport  et  al,  and  C  &  H  Transportation  Co.,  Inc., 
et  at. 

The  ATA,  The  Teamsters  Union,  American 
Cyanamid  Company.  Arrow  Truck  Lines,  Inc.,  and 
William  ].  Monheim. 

•s  We  do.  however,  reject  the  ATA's  contention 
that  prior  or  pending  findings  of  unfitness  based  on 
safety  factors  should  efiect  a  blanket 
disqualification  of  a  carrier  from  receiving  the 
benefits  otherwise  available  under  Section  10922(h). 
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under  these  rules  will  have  been  found 
fit  to  operate  in  the  Commission 
proceeding  in  which  they  obtained  their 
underlying  operating  rights,  and  make  a 
fitness  finding  a  prerequisite  for  a  grant 
of  a  restriction  removal  application. 

We  are  persuaded,  however,  that 
there  might  be  circumstances  where  a 
carrier’s  unfitness  on  safety  grounds 
should  bar  it  from  removing  restrictions 
or  expanding  authority.  Parties  will  be 
able  to  raise  the  issue  with  specific, 
rather  than  general,  statements 
concerning  the  particular  restrictions 
removal  application.  As  alluded  to 
earlier,  the  Commission  could  also  raise 
the  issue  on  its  own  initiative. 

In  this  area,  we  observe  that,  while 
our  directive  to  maintain  a  safe  and 
sound  motor  carrier  system  is  included 
in  the  National  Transportation  Policy  (49 
U.S.C.  10101(a)(7)),  that  policy  also 
includes  other  relevant  directives  such 
as  to  allow  the  most  productive  use  of 
equipment  and  energy  resources.  These 
other  directives,  as  well  as  the  other 
factors  we  are  to  consider  in  rendering 
our  decisions  in  restriction  removal 
cases,  might,  in  certain  cases,  outweigh 
a  carrier’s  past  safety  violations. 

Finally,  we  can  see  no  reason  to 
require  an  applicant  under  these 
regulations  to  submit  Financial 
information  on  its  ability  to  conduct  any 
expanded  authority  sought,  as  the  New 
Orleans  Traffic  and  Transportation 
Bureau  proposes.  As  we  have  stated,  a 
fitness  finding  (safety  or  financial)  is  not 
required  by  the  statute.  Moreover, 
imposing  such  a  requirement  here  would 
run  contrary  to  our  decision  in  adopting 
final  rules  in  Ex  Parte  No.  55  (Sub-No. 
43),  to  delete  the  requirement  that 
applicants  for  new  operating  rights  file 
financial  information  concerning  their 
ability  to  conduct  the  operations  they 
propose.  As  we  note  in  that  proceeding, 
bankruptcy  laws  and  the  insurance 
requirements  imposed  on  carriers  serve 
as  adequate  protection  to  the  public  in 
cases  where  existing  carriers  go  out  of 
business. 

C.  Commodity  Descriptions 

We  proposed  in  §  1137.21(b)  to  allow 
carriers  holding  authority  framed  in 
terms  of  one  or  a  limited  class  of 
commodities,  to  replace  that  description 
with  a  broad,  generic  one.  To 
accomplish  this,  we  proposed  that 
carriers  be  given  the  choice  of  replacing 
unduly  narrow  authority  with  (1)  the 
appropriate  two-digit  STCC  level:  (2)  a 
commodity  description  contained  in 
Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209  (1952)  and 
766  (1953):  or  (3)  a  broad  class 
description  (we  provided  several 
examples).  We  sought  comments 


concerning  the  possible  use  of  the  STCC 
in  reforming  narrowly  drawn 
authorizations. 

A  number  of  parties  which  had 
expressed  disagreement  with  the 
proposal  in  Ex  Parte  No.  55  (Sub-No. 
43A)  to  use  STCC  for  all  future  requests 
for  new  authority,  reiterated  their 
position  in  this  proceeding. 

In  our  final  policy  statement  in  Ex 
Parte  No.  55  (Sub-No.  43A),  we  have 
concluded  that  the  STCC  approach 
should  not  be  adopted  as  an  exclusive 
and  comprehensive  listing  of 
permissible  descriptions  for  all  future 
operating  rights  applications.  Rather,  the 
STCC,  as  modified  in  that  proceeding, 
will  be  used  as  an  indication  of  the 
kinds  of  broad,  generic  commodity 
descriptions  we  find  generally 
acceptable.  Any  other  description 
proposed  by  a  carrier  will  be  considered 
acceptable  if  it  is  as  broad  or  broader 
than  STCC  groupings. 

We  believe  that  our  proposal  in  this 
proceeding  regarding  broadening  of 
existing  commodity  authorizations  is  ' 
perfectly  consistent  with  our 
conclusions  as  to  the  proper  breadth  of 
future  commodity  descriptions. 
Accordingly,  we  will  affirm  our 
preliminary  determination  to  give 
carriers  seeking  broadening  of  their 
commodity  authorizations  the  option  of 
choosing  an  applicable  classification 
from  one  of  the  three  categories 
described  above.  Frankly,  we  do  not 
believe  our  determination  in  this  area  of 
restriction  removal  to  be  contentious. 

No  carrier  will  be  forced  to  reform  its 
commodity  authority.  If  such  a  decision 
is  made,  however,  it  makes  little  sense 
of  allow  a  carrier  to  seek  a  commodity 
classification  which  is  narrower  than 
the  kinds  of  descriptions  found  in  the 
three  sources  we  have  discussed. 

Section  1137.21(a)  concerns  the 
exceptions  in  outstanding  general 
commodities  authority.  Grants  of 
general  commodities  authority  have  in 
the  past  consistently  excepted  certain 
commodities.*®  We  proposed  that  all  of 
the  past  commonly  imposed  exceptions 
to  such  authority,  except  household 
goods  and  classes  A  and  B  explosives, 
be  susceptible  to  removal  under  the 
procedure  to  be  adopted. 

We  have  decided  that  our  final  rule 
will  provide  that  all  exceptions,  except 
classes  A  and  B  explosives,  will  be 
subject  to  removal  under  these 
procedures.  This  is  consistent  with  our 
decision  in  Ex  Parte  No.  55  (Sub-No. 

“These  included  commodities  in  bulk,  those 
requiring  special  equipment,  commodities  of 
unusual  value,  classes  A  and  B  explosives,  and 
household  goods  as  defined  by  the  Commission. 


43A),  concerning  future  grants  of  general 
commodities  authority. 

Steere  Tank  Lines  opposes  our 
proposal  to  include  the  "in  bulk’’ 
exception.  It  argues  that  general 
commodities  carriers  have  not  in  the 
past  provided  tank-truck  service  and 
have  no  desire  to  do  so. 

We  cannot  agree  with  Steere’s 
proposal.  We  believe  that  its  request 
runs  contrary  to  the  National 
Transportation  Policy  to  encourage 
competition.  While  it  may  be  true  that 
many  general  commodities  carriers  do 
not  operate  tank  trailers,  nothing  is 
gained  by  limiting  a  carrier’s  ability  to 
expand  its  operations,  if  it  chooses  to  do 
so.  To  limit  authorities  merely  because  a 
carrier  does  not  already  have  special 
equipment  would  only  tend  to  entrench 
existing  carriers  contrary  to  the  new 
Act. 

Regarding  household  goods,  we  were 
concerned  that  the  pending  Household 
Goods  Act  of  1980,  would  establish  an 
exclusive  licensing  category  for 
household  goods.  That  Act,  as  Hnally 
passed,  did  not  set  up  separate  licensing 
standards  for  households  goods.  Since 
there  was  no  other  reason  to  exclude 
household  goods  from  the  other 
exceptions  which  will  be  subject  to 
removal  under  these  rules,  we  will  not 
do  so. 

Classes  A  and  B  explosives  will  not 
be  subject  to  removal  because  of  safety 
reasons. 

Part  (c)  of  Section  1137.21  involves 
commodities  dealt  in  by  a  particular 
business.  In  our  previous  notice,  we 
solicited  comments  on  our  preliminary 
determination  that  the  description  “such 
commodities  as  are  dealt  in  by’’  a 
particular  industry  is  to  be  considered 
acceptably  broad  authority,  and  thus  not 
susceptible  to  broadening  under  these 
rules.  This  is  because  the  holder  of  such 
authority  can  transport  a  broad  range  of 
commodities  which  satisfies  the  needs 
of  the  relevant  shipping  public  and  the 
carrier.  All  the  comments  which 
addressed  this  issue  were  in  agreement 
with  our  position.  Accordingly,  we 
affirm  our  treatment  of  this  issue.  Of 
course,  a  carrier  holding  such  authority 
can  use  the  normal  application 
procedures  to  broaden  its  authority. 

D.  Round-Trip  Service 

As  we  have  noted,  one  of  the  two 
explicit  instructions  we  have  in  this  area 
is  to  “provide  round-trip  authority  where 
only  one-way  authority  exists.’’  49 
U.S.C.  10922(h)(l)(B)(iii).  In  discussing 
this  provision  in  our  previous  notice,  we 
expressed  our  concern  that  granting 
carriers  “mirror  image’’  authority  would 
frequently  have  little  practical  effect  in 
achieving  two-way  loaded  movements. 
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We  suggested  the  possibility  that 
carriers  requesting  backhaul  authority 
under  the  rules  would  receive  authority 
(if  so  requested)  to  transport  materials, 
equipment,  and  supplies  used  in  the 
manufacture,  sale,  and  distribution  of 
the  already  authorized  outbound 
commodities  in  addition  to  those 
outbound  commodities.  We  solicited 
comments  on  the  methods  for  expanding 
the  commodity  description  beyond  the 
mere  mirror  image. 

Many  commentors  concur  with  our 
assessment  that  granting  carriers 
“mirror  image”  authority  probably 
would  do  little  to  further  the  goals  of 
Section  10922[h].  Most  parties  agree 
with  our  proposal  to  include 
complementary  return  authority  as 
express  authority,” 

The  ATA  suggests  that  all  items, 
contained  in  the  descriptive  language 
“materials,  equipment,  and  supplies 
.  .  be  considered  as  being  subsumed 
within  the  scope  of  a  related  generic 
classification,  thereby  making  express 
language  unnecessary.  We  agree  with 
this  concept  and  believe  it  to  be  better 
than  our  above-described  proposal.  The 
final  rules  will  state  that  complementary 
authority  (e.g.  materials,  equipment,  and 
supplies)  will  be  included  as  implied 
authority  when  a  carrier  requires  round- 
trip  authority,  based  on  our  findings  of 
need  for  the  authority  expressly  granted. 

This  approach  is  consistent  with 
decision  in  Ex  Parte  No.  55  (Sub-No. 

43A)  that  materials,  equipment,  and 
supplies  will  now  be  included  as  implied 
authority  in  future  grants  of  authority. 
This  will  allow  carriers  to  provide  a 
complete  service,  with  the  ability  to 
transport  all  items  used  in  the 
manufacture  or  distribution  of  a  group  of 
commodities,  as  well  as  the  commodity 
itself.  Also,  inclusion  of  these 
commodities  within  a  class  of 
commodities  is  consistent  with 
Congress’  expressed  interest  in 
facilitating  round-trip  authority  and 
eliminating  fuel  inefficient  operations.'® 

To  summarize,  where  a  carrier  holds 
one-way  authority,  it  can  obtain  round- 
trip  authority  under  these  rules.  The 
carrier  can  either  maintain  its  present 
authority  description  or  expand  its 
commodity  in  the  manner  described  in 
Section  1137.21.®° 

"The  Department  of  Transportation  (D.O.T.) 
suggests  several  alternative  approaches  to  expand 
backhaul  authority,  such  as  allowing  carriers  to  pick 
up  shipments  anywhere  within  a  certain  radius  of 
the  terminating  point  of  any  fronthaul  or  deliver 
backhauls  to  points  within  a  certain  radius  of  the 
orginating  point  of  any  fronthaul. 

'»  H.  Kept.  96-1069,  69th  Cong.,  2d  Sess.  17-18 
(1980). 

This  responds  to  the  question  raised  by  the 
D.O.T.  as  to  whether  authority  could  be  expanded 
in  conjunction  with  obtaining  round-trip  authority 
under  our  rules. 


Implied  in  the  commodity  description 
is  authority  to  transport  the  already  “ 
authorized  commodity  (or  the  exapnded 
authority)  in  addition  to  materials, 
equipment,  and  supplies,  in  both 
directions. 

E.  Intermediate  Point  Service 

Two  issues  have  been  raised  in  the 
comments  in  connection  with  our 
proposed  Section  1137.22 — Intermediate 
Point  Service.  First,  Woodline  Motor 
Freight,  Inc.,  takes  the  position  that, 
where  an  application  involves  the 
removal  of  restrictions  against  service  to 
intermediate  points,  the  Cotnmission 
must  permit  the  removal  of  such 
restriction.  Second,  Allied  Chemical 
Corporation  proposed  that  we  grant 
intermediate  point  authority  under  these 
procedures  in  connection  with  irregular 
route  authority. 

Section  1137.22  will  be  adopted  as 
proposed,  ftowever,  we  believe  it 
necessary  to  discuss  the  issues  raised  in 
this  area. 

As  to  the  first  issue,  we  disagree  with 
Woodline’s  interpretation  of  the  statute. 
As  we  have  noted,  the  statute  gives  us 
speciHc  direction  in  two  substantive 
areas.  We  are  to  establish  procedures 
for  the  removal  of  restrictions  against 
service  on  the  routes  of  regular-route 
carriers,  and  we  are  to  provide  round- 
trip  authority  where  only  one-way 
authority  exists.  49  U.S.C.  10922(h)(1)(B) 
(ii)  and  (iii).  However,  nothing  in  Section 
10922(h)(2)  suggests  that  the 
Commission  is  to  have  no  discretion  to 
deny  an  application  seeking  the  removal 
of  restrictions  against  service  to 
intermediate  points,  as  Woodline 
contends.  To  the  contrary.  Section 
10922(h)(2)  uses  the  language,  “In 
granting  or  denying  applications  under 
paragraph  (1)(B)  of  this  subsection,  the 
Commission  shall  ***.’’  Paragraph 
(1)(B)  includes  applications  concerning 
intermediate  point  authority. 
Accordingly,  we  conclude  that 
applications  involving  intermediate 
point  authority  must  be  treated 
identically  to  the  other  categories  in 
section  10922(h)(1)(B). 

As  to  the  second  issue,  policy 
consideration  aside,  we  believe  that -it 
would  be  exceeding  our  mandate  to 
grant  intermediate  point  authority  in 
connection  with  irregular-route 
authority.  Allied  Chemical  correctly 
observes  that  we  have  consistently 
ruled  that  intermediate  points  are  not 
granted  for  irregular-route  authority. 
More  importantly,  we  are  convinced 
that  the  language  used  by  the  Congress 
that  we  implement  regulations  to 
“authorize  transportation  or  service  to 
intermediate  points  on  the  carrier’s 
Toufes  ”  (emphasis  added)  read  in 


conjunction  with  the  fact  that  the 
Commission  does  not  authorize  “routes” 
to  irregular  route  carriers,  is  dispositive 
of  the  intent  of  Congress  in  the  area  of 
intermediate  point  authority. 

F.  Territorial  Descriptions 

Our  preliminary  determination, 
expressed  in  §  1137.24(a),  was  that 
authorizations  to  serve  a  territory  less 
extensive  than  a  county  would  be 
considered  excessively  narrow.  Our 
proposed  rules  stated  that  use  of  these 
procedures  would  be  normally 
appropriate  for  applications  seeking  the 
expansion  of  territorial  authority  to 
include  all  points  in  the  county  in  which 
the  authorized  service  point  (including 
any  portion  of  the  commercial  zone  of 
an  authorized  point)  or  other  limited 
service  area  is  located.  Comments  were 
sought  on  the  possibility  of  allowing 
applicants,  at  their  discretion,  to  seek 
expansion  of  smaller  authorities  to 
embrace  a  given  city  and  points  in  its 
commercial  zone,  as  an  alternative  to  a 
county. 

None  of  the  comments  express  any 
serious  reservations  with  ouTvse  of 
county-wide  authority  as  the  basic 
method  for  expanding  excessively 
narrow  territorial  descriptions.  Nor  do 
we  see  any  problems  that  have  been 
raised  concerning  our  definition  of 
“county”  in  Section  1137.3(a).  No 
alternative  has  been  suggested  to  the 
use  of  counties  for  this  purpose. 
Furthermore,  we  have  decided  in  Ex 
Parte  No.  55  (Sub-No.  43A)  that 
countywide  authority  will  generally  be 
considered  as  the  minimum  territorial 
description  which  will  be  acceptable  for 
future  applications. 

No  party  specifically  opposes  our 
proposal  to  allow  applicants  the  option 
of  choosing  authority  to  embrace  a  city, 
as  an  alternative  to  a  county. 
Accordingly,  we  conclude  that,  where  a 
service  point  is  within  both  a  county 
and  a  city,  we  will  allow  the  applicant, 
at  its  discretion,  to  apply  for  the  city 
description  (which  includes  the  implied 
authority  of  points  in  its  commercial 
zone).  We  recognjze  that  the  city 
description  can  sometimes  produce  a 
broader  grant  of  authority  than  would 
county-wide  authority,  and  we  believe 
that  this  result  would  be  fully  consistent 
with  the  legislative  intent  in  allowing 
carriers  holding  narrow  territorial 
authorities  to  expand  their  authorities. 

Southern  Freight  Lines,  et  ai,  raises 
the  issue  of  whether  a  carrier  authorized 
to  serve  various  counties  in  a  State  can 
use  these  procedures  to  obtain 
statewide  authority.  We  believe  that 
such  an  expansion  of  authority  is 
outside  the  scope  of  restrictions 
removal.  Carriers  in  such  a  position  are 
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encouraged  to  use  the  normal 
application  procedures  to  expand  and 
consolidate  their  authorities. 

In  our  previous  notice  we  raised  the 
issue  of  how  we  should  handle  those 
instances  where  a  carrier  has  authority 
to  serve  a  broad  territory  limited  to 
service  at  the  facilities  of  a  specified 
company  whose  locations  are  not  stated 
in  the  certificate.  Our  preliminary 
conclusion  was  that  we  would  not 
consider  such  limitations  excessively 
narrow  and.  therefore,  not  appropriate 
for  restriction  removal.  We  noted  in  this 
regard,  that  removal  of  such  limitations 
could  require  an  extensive  fact-finding 
effort  which  may  be  impossible  given 
the  limited  time  we  have  to  process 
restriction  removal  applications. 

The  comments  we  received  support 
our  proposed  treatment  of  this  type  of 
territorial  limitation,  and  we  will  adopt 
our  proposed  rule.  Carriers  holding 
authorities  with  such  limitations  can 
expand  their  authorities  through  the 
normal  application  procedures. 

We  note  that  D.O.T.  suggests  that  w© 
treat  carriers  with  such  authority  in  a 
manner  analogous  to  procedures  for 
contract  carriers  in  §  1137.26.  It  suggests 
that  we  grant  these  carriers  authority  to 
serve  the  named  shipper  between  points 
in  the  United  States.  We  believe  the 
proper  method  to  accomplish  this  is  for 
the  carrier  to  request  contract  carrier 
authority,  which,  if  granted,  would  result 
in  a  territorially  unrestricted  authority. 

Finally,  no  serious  argument  has  been 
made  against  our  proposal  in  subsection 
(b]  that  carriers  holding  authorities 
limited  to  a  particular  business’  facilities 
at  named  points  be  able  to  use  the 
regulations  to  offer  broader  authority  to 
the  same  extent  as  other  authority 
containing  unreasonable  or  excessively 
narrow  territorial  limitations.  We  will, 
accordingly,  maintain  this  provision  in 
our  final  rules. 

G.  Limited-Term  Authority 

Under  Section  1137.22  we  proposed 
allowing  carriers  holding  limited-term 
authority  to  participate  fully  in  the 
restrictions  removal  program.  Any 
limited-term  authority  modified  under 
this  program  would  be  limited  to  the 
same  term  imposed  in  the  original 
authority.  Carriers  would  not  be  able  to 
use  these  rules  to  eliminate  the  limited- 
term  conditions. 

We  will  maintain  this  provision  in  the 
final  rules. 

The  MCLA  states  that  only  carriers 
holding  authority  limited  because  of  the 
nature  of  the  commodities  they  transport 
(generally  explosives  or  hazardous 
commodities]  be  allowed  to  participate 
in  the  restriction  removal  program.  They 
argue  that  otherwise  we  may  allow 


unsafe  carriers  to  expand  their 
operations.  Of  course,  the  type  of 
limited-term  authorities  the  MCLA 
describes  is  by  far  the  most  prevalent. 
However,  we  believe  that  a  better  view 
is  to  allow  all  carriers  to  file  restriction 
removal  applications.  First,  as  we  noted 
above  in  our  discussion  of  fitness  issues, 
safety  issues  can  be  raised  by 
commentors  or  by  the  Commission  on  its 
own  initiative.  Second,  carriers  holding 
limited-term  authority  are  already 
operating  and  there  is  a  mechanism  in 
place  for  the  Commission  to  evaluate 
such  carriers’  performa'nce  records 
under  their  original  and  any  reformed 
authority.  A  grant  of  a  restriction 
removal  application  may  allow  them  to 
operate  more  efficiently  and 
economically. 

H.  Contract  Carriers 

We  have  reworded  the  text  of 
§  1137.26  for  purposes  of  clarity.  The 
final  section  on  contract  carriers  will 
clearly  indicate  that  a  contract  carrier 
holding  a  perniit  to  serve  a  single  named 
shipper,  number  of  shippers,  or  a  class 
of  shippers  can  use  these  rules  to  obtain 
authority  to  serve  those  shippers 
“between  points  in  the  United  States.” 
Also,  to  eliminate  apparent  confusion, 
the  final  section  will  state  that  contract 
carriers  may  use  these  procedures  to  the 
same  extent  as  common  carriers  to 
eliminate  restrictions  or  to  broaden 
unduly  narrow  commodity 
authorizations. 

In  Ex  Parte  No.  55  (Sub-No.  43A)  we 
have  observed  that  the  proper  territorial 
request  for  a  contract  carrier  permit  is 
“between  points  in  the  United  States.” 
We  reached  this  conclusion,  because  the 
Commission  by  law  cannot  limit  the 
territorial  scope  of  contract  carrier 
operations.  As  stated  above,  we  will 
aMrm  our  proposal  to  give  contract 
carriers  holding  outstanding  permits  the 
same  opportunity  to  obtain  nationwide 
authority. 

Brink’s  Inc.,  a  contract  carrier,  has 
requested  that  we  allow  contract 
carriers  authorized  to  serve  a  single 
named  shipper  to  use  these  rules  to 
expand  their  authority  to  a  class  of 
shippers.  We  must  conclude  that  these 
procedures  are  not  an  appropriate 
vehicle  to  broaden  the  number  of 
shippers  a  contract  carrier  can  serve. 
Such  applications  would  in  many 
instances  require  an  extensive  fact¬ 
finding  effort  concerning  whether  there 
is  a  need  for  service,  which  may  be 
impossible  given  the  statutory  time 
limits  imposed  on  applications  filed 
under  the  restriction  removal 
procedures.  Contract  carriers  can,  of 
course,  expand  their  authority  in  such  a 
manner  through  the  final  expedited 


application  procedures  promulgated  in 
Ex  Parte  No.  55  (Sub-No.  43). 

/.  Miscellaneous  Restrictions 

In  §  1137.25  of  the  proposed  rules  we 
described  “miscellaneous”  restrictions 
which  we  believed  would  be  susceptible 
to  removal  under  the  restrictions 
removal  program.  We  solicited 
comments  on  other  restrictions  which 
should  be  included  in  this  list. 

Our  final  §  1137.25  will  adopt  the  four 
types  of  restrictions  we  proposed, 
with  some  changes  made  in  light  of  the 
comments  we  received.  We  have  also 
added  two  types — freight  forwarder  bills 
of  lading  restrictions  and  territorial 
service  limitations  on  irregular  route 
authority.  These  are  discussed  later  in 
this  decision.  Based  on  the  comments 
we  received,  and  our  preliminary 
determination,  we  will  not  include 
authority  limited  to  transportation 
services  for  the  United  States 
Government  because  such  authority  is 
appropriately  broad. 

1.  In  subsection  (1),  we  included 
restriction  which  “require  or  preclude 
the  use  of  a  specific  type  of  equipment, 
such  as  ‘in  tank  trailers’  or  ‘except  in 
dump  or  hopper  type  equipment  ’.” 

A  number  of  parties  basically  argue 
that  equipment  restrictions  are  not 
anticompetitive,  but  rather  reflect  the 
“natural”  divisions  present  in  the  motor 
carrier  industry. 

We  believe  that  equipment 
restrictions  generally  prevent  carriers 
from  expanding  their  operations  to 
provide  an  efficient  and  competitive 
service  to  the  public.  The  only  reason 
we  can  see  for  not  permitting  carriers  to 
remove  such  restrictions  under  normal 
circumstances  would  be  to  limit 
competition  by  isolating  various  types  of 
specialized  carriers.  As  we  have  noted 
earlier  in  this  decision,  the  maintenance 
of  the  “status  quo”,  or  limiting  future 
competition,  are  not  valid  reasons  for 
excluding  unreasonable  restrictions 
from  removal  in  this  program. 
Furthermore,  we  have  decided  in  Ex 
Parte  No.  55  (Sub-No.  43A)  that 
equipment  restrictions  will  not  be 
imposed  in  future  application 
proceedings. 

2.  In  subsection  (2),  we  included 
restrictions  which  “prevent  a  common 
carrier  from  participating  in  joint-line 
ser\’ice  with  another  carrier  or  from 
handling  traffic  having  a  prior  or 
subsequent  movement  by  a  specified 

“The  fifth  type  was  “restrictions  which  the 
Commission  found  to  be  inappropriate  and  has 
refused  to  impose  on  another  proceeding. 

’'These  include  the  National  Tank  Truck 
Carriers,  Inc.,  the  ATA,  the  MCLA,  the  New  Orleans 
Traffic  and  Transportation  Bureau,  and  William  ). 
Monheim. 
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mode  of  transportation."  The  proposal 
was  based  on  our  belief  that  such 
restrictions  were  generally  wasteful  of 
fuel,  ine^icient,  contrary  to  the  public 
interest,  and  frustrating  to 
Congressional  efforts  at  encouraging 
intermodalism. 

Several  issues  have  been  raised  which 
are  relevant  to  this  subsection.  Georgia 
Highway  Express  (GHE)  questions 
whether  the  prior  or  subsequent 
movement  aspect  of  our  subsection 
could  be'  interpreted  to  cover  only 
restrictions  which  prevent  a  carrier  from 
handling  traffic  having  a  prior  or 
subsequent  movement  by  rail,  air,  or 
water  (commonly  referred  to  as  ex-rail, 
ex-air,  and  ex-water  transportation). 

GHE  requests  the  Commission 
explicity  to  sanction  in  this  subsection 
applications  seeking  to  remove 
restrictions  limiting  the  carriers  to.  ex- 
rail  traffice.  GHE  desires  to  remove  such 
a  restriction  so  that  it  may  perform  joint¬ 
line  service  with  other  motor  carriers. 
The  Air  Freight  Motor  Carriers 
Conference  (AFMCC)  wants  to  be 
certain  that  ex-air  restrictions  are 
embraced  in  subsection  (a).*^ 

GHE  and  AFMCC  basically  argue  that 
enabling  the  removal  of  intermodal 
restrictions  generally  would  have  a 
favorable  impact  on  fuel  consumption, 
would  yield  operating  efHciencies.  and 
would  be  in  the  public  interest. 

We  agree  that  authorities  which 
restrict  traffice  to,  or  against,  movement 
with  a  specified  mode  of  transportation 
are  objectionable  and  should  be 
embraced  in  this  subsection.  We  also 
agree  that  ex-air  motor  traffic  should  be 
included.  This  is  also  in  keeping  with 
the  mandate  of  the  National 
Transportation  Policy  that  the 
Commission  encourage  intermodal 
transportation.  See  49  U.S.C. 
10101(a)(7)(H).  These  matters  are 
reflected  in  our  final  rules. 

The  second  issue  concerns  the  ability 
of  railroad-controlled  motor  carriers  to 
use  the  restriction  removal  program. 
Seaboard  Coast  Line  Railroad  Company 
and  Seacoast  Transportation  Cdmpany. 
its  wholly  owned  motor  carrier 
subsidiary  submitted  a  joint  comment. 
They  urge  that  in  order  to  promote 
intermodal  competition  according  to  the 
,  amended  National  Transportation* 
Policy,  it  is  necessarj’  to  treat  railroad- 
controlled  motor  carriers  the  same  as 
independent  motor  carriers. 


**  AFMCCC  notes  that,  while  49  U.S.C. 
10527(b)(B)(B)  exempts  almost  all  ex-air  motor 
traffice  from  Commission  jurisdiction,  ex-air  traffice 
performed  in  conjunction  with  a  foreign  air  carrier 
that  has  not  reached  an  appropriate  agreement  with 
the  United  States  still  requires  specific  operating 
authority  from  the  Commission. 


We  believe  that  the  issue  of  whether 
restrictions  imposed  pursuant  to  Section 
11344(c)  should  be  removable  under  the 
restriction  removal  program  are  better 
considered  in  a  separate  proceeding. 
Under,  the  statutory  proviso  of  49  U.S.C. 
11344(c)^’  where  rafiroads  seek  to 
consolidate  or  merge  with,  or  acquire 
control  of  a  motor  carrier,  such  a 
transaction  cannot  be  approved  unless 
the  Commission  finds  that  it  will  be 
consistent  with  the  public  interest, 
enabling  the  rail  carrier  to  use  the  motor 
services  in  its  operations  to  public 
advantage  without  unreasonably 
restraining  competition.  In  implementing 
this  statutory  provision,  the  Commission 
has  in  the  past  required  the  imposition 
of  special  restrictions^^  on  grants  of 
motor  carrier  authority  to  a  railroad  or 
railroad  affiliate  so  as  functionally,  as 
well  as  geographically,  to  limit  the 
motor  carrier  service  to  that  auxiliary  of 
or  supplementary  to  rail  service.  We  are 
examining  these  matters  separately. 

3.  In  subsection  (3).  we  proposed 
including  restrictions  which  “impose 
size  or  weight  limitations  on  a  specified 
commodity  or  limited  class  of 
commodities."  We  will  adopt  this 
provision  in  the  final  rule.  The  MCLA 
has  asked  for  a  clarification  of  this 
provision.  To  clarify  our  rule,  size  or 
weight  restrictions  which  are  descriptive 
and  contain  the  sole  limitations  on  die 
commodity  that  may  be  transported, 
such  as  “shipments  weighing  less  than 
100  pounds"  or  the  normal  “size  and 
weight"  description  of  heavy  haulers, 
are  not  considered  objectionable  and 
will  not  be  removable  under  these  rules. 
On  the  other  hand,  limitations  on  the 
size  of  individual  articles  or  a  class  of 
commodities  to  be  shipped  will  be 
covered  by  subsection  (3). 

4.  Subsection  (4),  of  the  proposed 
§  1137.25  concerned  outstanding 
authorities  which  are  restricted  to  (1) 
the  transportation  of  traffic  orginating  at 
or  destined  to  specific  points  in  Canada, 
or  Mexico,  and  (2)  specific  point  of  entry 
on  the  international  boundary  line 
between  the  United  States  and  the  two 
neighboring  countries. 

We  observed  in  our  previous  notice 
that  we  had  issued  a  revised  policy 
statement  advising  the  public  that  the 


**  Former  Section  5(2)(b)  of  the  Interstate 
Commerce  Act. 

**  These  restrictions  include  “key  points.” 
“auxiliary  and  supplementary.”  and  “Interchange" 
restrictions. 

Insofar  as  the  carriers  concern  centers  on 
intermodal  traRic,  we  note  that  two  pending 
rulemaking  proceedings  involve  intermodal  issues. 
See  Ex  Parte  No.  230  (Sub-No.  5),  Improvement  of 
TOFC/COFC  Regulation.  45  FR  79123  (Nov.  28. 
1980);  and  Ex  Parte  No.  287  (Sub-No.  7),  Special 
Intermodal  Authority.  45  FR  77032  (Nov.  21. 1980). 
and  45  Fr  79488  (Dec.  1. 1980). 


Commission  would  not  impose  such 
foreign  commerce  restrictions  in  the 
future  and  that  such  restrictions  in 
authority  issued  after  March  3, 1975, 
were  null  and  void.  Also,  we  noted  that 
this  policy  statement  was  found 
unlawful  in  American  Bus  Association 
V.  ICC,  627  F.2d  525  (D.C.  Cir.  1980)  due 
solely  to  the  Commission’s  failure  to 
provide  notice  and  take  comment 
pursuant  to  5  U.S.C.  553. 

The  Trucking  Association  of  Quebec, 
et  al,  argues  that  the  requirement  for  a 
carrier  to  specify  the  port  of  entry  to  be 
used  is  not  a  restriction,  but  rather,  the 
functional  equivalent  of  a  grant  of 
authority  to  a  named  origin  or 
destination  point  in  the  United  States.  It 
argues  that  the  naming  of  specific  ports 
of  entry  does  not  impede  the  free  flow  of 
commerce. 

We  disagree  and  we  will  affirm  our 
preliminary  determination  that  the 
above-described  foreign  commerce 
restrictions  impede  the  free  flow  of 
international  trade,  cause  operating 
efficiencies,  and  are  contrary  to  the 
public  interest.  Accordingly,  we  will 
retain  this  provision  in  Section  1137.25. 

The  ATA  asks  that  we  clarify  the 
practical  effect  of  removing  ports-of- 
entry  restrictions  through  these 
regulations.  We  will  attempt  to  do  so. 
Where  a  certificate  describes  a  specific 
port  of  entry,  or  ports  of  entry  along  the 
international  boundary  line  within  a 
State,  and  one  restriction  as  removed, 
the  certificate  will  authorize  service  to 
and  from  all  ports  of  entry  in  the 
involved  State,  This  will  allow  the 
carrier  to  use  any  convenient  port  of 
entry  in  the  State. 

5.  As  we  have  mentioned  above,  we 
will  include  a  new  subsection  in 
§  1137.25  to  include  freight  forwarder 
bills  of  lading  restrictions  as  a  type  of 
restriction  which  could  normally  be 
removed  under  the  restriction  removal 
program.  We  solicited  comments  on  this 
proposal  in  our  previous  notice.  ~ 

Midwest  Haulers,  Inc.,  a  motor  carrier 
of  general  commodities,  specializing  in 
the  transportation  of  traffic  for  freight 
forwarders,  supports  our  proposal. 
Midwest  Haulers  contends  that  the 
involved  restriction  contributes  to 
wasteful  utilization  and  operating 
inefficency.  Because  the  restriction 
prevents  it  from  moving  non-forwarder 
traffic  in  its  authorized  traffic  lane, 
which  it  could  otherwise  handle  with  its 
equipment,  the  restriction  stifles  its 
ability  to  meet  the  needs  of  shippers  and 
make  more  productive  use  of  its 
equipment. 

Brannan  Systems,  Inc.,  et  al.,  argues 
that  there  is  nothing  to  show  or  suggest 
that  such  limitations  are  unreasonable 
restrictions  which  are  wasteful  of  fuel. 
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ine^cient,  or  contrary  to  the  public 
interest.  It  states  that  there  is  no 
legislative  history  to  suggest  that 
Congress  intended  the  elimination  of 
this  type  of  restriction. 

We  conclude  that  freight  forwarder 
bills  of  lading  restrictions  fall  within  the 
ambit  of  Congress'  intent  concerning 
restriction  removal.  We  are  convinced 
that  these  restrictions  are  unreasonable 
because  they  result  in  operations  that 
are  wasteful  of  fuel,  inefficient,  and 
contrary  to  the  public  interest.  The  only 
reason  for  not  allowing  carriers  to 
remove  this  restriction  under  normal 
circumstances  would  be  to  protect 
existing  general  freight  carriers  from 
competition,  which  would  be  contrary  to 
the  National  Transportation  Policy.  We 
also  note  that  the  Commission  has  in  the 
past  rejected  imposition  of  bill  of  lading 
restrictions.  See  North  Star  Transport, 
Inc.,  (Extension — Lumber,  128  M.C.C. 

803  (1978),  afrd  mem.  sub  nom. 
International  Transport,  Inc.  v.  I.C.C., 

607  F.2d  493  (D.C.  Cir.  1979), 

6.  In  response  to  our  request  for 
comments  on  possible  additions  to 

§  1137.25,  Mercury  Motor  Express,  Inc., 
raises  the  issue  of  service  restrictions 
imposed  on  irregular-route  authority. 

Mercury  Motor  observes  that  the 
Commission  has  granted  irregular-route 
authority  between  areas  or  between 
States  restricted  to  movement  through  a 
named  point,  area,  or  State.  For 
example,  “between  points  in  Tennessee, 
on  the  one  hand,  and,  on  the  other, 
points  in  Florida  .  .  .  limited  to  the 
transportation  of  traffic  moving  from,  to, 
or  through  points  in  North  Carolina.” 

This  type  of  restriction  serves  to  limit 
the  service  that  the  carrier  can  offer  the 
public,  and  normally  will  result  in 
operating  inefficiencies  and  excessive 
fuel  consumption.  As  such,  we  conclude 
that  the  described  type  of  restriction 
should  be  included  in  §  1137.25,  as  a 
restriction  which  could  normally  be 
removed  under  the  regulations. 

7.  As  we  noted  in  our  previous  notice, 
our  guidelines  are  not  intended  to  be  an 
all-inclusive  list  of  the  restrictions  which 
can  be  removed  under  the  procedures 
we  are  adopting.  Accordingly,  we  will 
include  in  our  final  rules  [at  1137.25(7]] 
our  propose  subsection  (5),  restrictions 
which  “the  Commission  has  found 
inappropriate  and  has  refused  to  impose 
in  another  proceeding.” 

Miscellaneous  Matters 

A.  Repeat  Applications 

Section  1137.10  has  been  amended  to 
specify  that  a  carrier  may  reform 
authority  (granted  pursuant  to 
applications  filed  before  December  28, 
1980),  more  than  once  under  these  rules. 


We  see  no  reason  to  give  a  carrier  only 
“one  bite  of  the  apple”.  However,  we 
strongly  encourage  carriers  carefully  to 
analyze  their  authority  and  their  needs 
before  filing  a  restriction  removal 
application.  Also,  a  carrier  should  not 
file  a  request  to  have  a  certificate  or 
permit  reformed  until  the  prior  request 
related  to  that  authority  has  been 
processed  by  the  Commission.  Given  the 
time  limits  under  which  we  must 
operate,  this  should  not  cause  any 
undue  hardship. 

B.  Compliance 

We  have  added  a  new  §  1137.15  to  the 
rules  dealing  with  compliance.  The 
purpose  of  the  addition  is  to  indicate 
that  where  a  restriction  removal 
application  is  granted,  a  new  certiHcate 
or  permit  will  be  issued  without  prior 
verification  of  the  normal  compliance 
requirements  (rates,  process  agents,  and 
insurance).  Before  commencing 
operations  under  the  newly  issued 
authority,  a  carrier  must,  of  course, 
comply  with  the  pertinent  statutory  and 
regulatory  requirements.  This  is  the 
same  procedure  which  we  have  adopted 
in  Ex  Parte  No.  55  (Sub-No.  43)  at  45  FR 
80109  (1980). 

The  ATA  suggests  that  in  cases  where 
no  party  files  comments  to  a  restriction 
removal  application,  a  carrier  should  be 
allowed  to  begin  operating  immediately 
at  the  close  of  the  20th  day  after  the  due 
date  for  filing  comments.  They  express 
their  concern  that  in  the  past  substantial 
delays  have  been  experienced  by 
carriers  while  awaiting  issuance  of  a 
certificate.  Since  we  have  no  experience 
under  the  new  law  and  are  unable  to 
predict  the  number  of  filings,  we  share 
their  concern.  However,  we  believe  that 
the  best  course  is  to  follow  the 
procedure  we  have  outlined.  Long 
delays  have  occurred  in  the  past  largely 
as  the  result  of  the  Commission  awaiting 
verification  of  carriers’  compliance  with 
applicable  requirements.  Under  our 
procedure,  we  expect  that  in 
uncontested  proceedings,  reformed 
authority  could  be  issued  shortly 
following  the  conclusion  of  the  25  day 
comment  period.  However,  we  stand 
ready  to  reexamine  our  procedures 
should  an  inordinate  number  of  filings 
cause  lengthy  delays. 

C.  Filing  Fees 

A  number  of  parties  have  suggested 
that  we  eliminate  or  reduce  the  filing  fee 
for  restriction  removal  applications.  One 
commentor,  the  Aluminum  Association, 
Inc.,  suggests  that  we  have  a  sliding 
scale  of  filing  fees  tied  into  the  class  of 
carrier  filing  the  application.  The 
question  of  filing  fees  has  complex 
policy  implications  which  should  be 


answered  on  a  separate  basis.  For  the 
time  being,  we  will  retain  the  $350  filing 
fee  in  our  final  rules. 

D.  Application  Procedures 

As  we  have  stated  in  the  past,  carriers 
seeking  to  reform  their  authorities  by 
consolidating  a  number  of  fragmented 
authorities  into  one  or  more  certificates 
and  simultaneously  to  remove 
restrictions  are  encouraged  to  use  the 
expedited  application  procedures 
promulgated  in  Ex  Parte  No.  55  (Sub-No. 
43).  See  45  FR  45535-6  (1980).  Numerous 
carriers  have  filed  applications  to 
reform  their  authorities  in  such  a 
manner. 

Energy  and  Environmental 
Considerations 

In  our  previous  notice  we  stated  that 
we  did  not  believe  that  adoption  of  the 
proposed  rules  would  have  any 
significant  impact  upon  the  quality  of 
the  human  environment.  We  also  stated 
that  we  anticipated  that  their  adoption 
would  improve  operating  efficiencies 
and  reduce  mileage,  thu  contributing  to 
the  conservation  of  energy  resources. 

We  solicited  comments  on  the  issues  of 
environmental  and  energy 
considerations. 

We  affirm  our  previous  statements  on 
both  issues.  We  received  only  one 
substantive  comment  on  these  issues. 
D.O.T.  cites  a  report  issued  by  that 
Agency  which  found  that  if  the 
restrictions  involved  in  this  proceeding 
and  in  Ex  Parte  No.  MC-142  were 
removed,  annual  fuel  savings  of  at  least 
30  to  60  million  gallons  could  be 
anticipated. 

Our  Office  of  Policy  and  Analysis — 
Energy  and  Environmental  Branch,  has 
prepared  an  Environmental  Assessment 
and  Statement  of  Energy  Impact,  which 
are  found  in  Appendix  B  of  this 
document.  The  first  statement  concludes 
that  the  quality  of  the  human 
environment  will  not  be  affected 
significantly  by  this  action.  In  fact,  the 
environmental  impacts  (including  energy 
consumption)  of  the  proposed  rules  is 
expected  to  be  slightly  beneficial.  The 
second  statement  concludes  that,  by 
permitting  a  slight  improvement  in  load 
factors  and  a  reduction  of  empty 
mileage,  the  proposed  rules  are  expected 
to  induce  a  modest  reduction  in  energy 
consumption. 

Three  factors  figure  significantly  in 
our  consideration  of  the  environmental 
Implications  of  oui-  action.  First,  as 
noted  above,  these  rules  are  essentially 
procedural  and  are  intended  to 

*"  Final  report  of  D.O.T.  entitled  "Potential  Fuel 
Conservation  From  Regulatory  Reform  of  the 
Trucking  Industry"  (July  1980). 
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implement  a  Congressional  directive 
that  we  are  to  establish  procedures  to 
allow  carriers  to  eliminate  certain 
restrictions  and  to  broaden  imduly 
narrow  authority.  Second,  the 
Congressional  mandate  resulted  to  a 
large  extent  from  Hnding  that  many 
restrictions  imposed  by  the  Commission 
in  the  past  often  result  in  operational 
inefficiencies  and  wasted  fuel.^^  Third, 
these  regulations  provide  for  the  proper 
consideration  of  environmental  and ' 
energy  issues  in  individual  restriction 
removal  applications.  These  issues  can 
be  raised  by  the  parties  to  a  proceeding 
or  by  the  Commission  on  its  own 
initiative. 

We  cannot  agree  with  the  MCLA’s 
contention  that  the  Commission’s 
regulations  specifically  mandate 
publication  of  environmental  and  energy 
statements  in  a  notice  of  proposed 
rulemaking.  We  are  convinced  that  our 
consideration  of  environmental  and 
energy  implications  of  the  regulations 
being  adopted  is  in  full  compliance  with 
the  National  Environmental  Policy  Act 
of  1969,  the  Energy  Policy  and 
Conservation  Act,  and  the  Commission’s 
regulations  implementing  these  Acts  (49 
C.F.R.  Parts  1108  and  1106). 

Alternative  Procedures 

In  establishing  these  regulations  for 
the  elimination  of  restrictions,  we 
emphasize  that  carriers  continue  to  have 
available  the  conventional  application 
procedures  authorized  in  Ex  Parte  55 
(Sub-No.  43).  'The  statutory  deadline  for 
Commission  decisions  with  respect  to 
those  applications  is  only  180  days  and. 
in  fact,  the  Commission  is  processing 
unopposed  applications  in 
approximately  90  days,  and  opposed 
applications  in  less  than  the  statutory 
180  days.  As  a  consequence,  applicants 
can  receive  prompt  attention  to  their 
applications  even  in  cases  which  do  not 
qualify  under  the  special  provisions 
applicable  to  restriction  removal. 

Indeed,  in  close  cases,  we  encourage 
applicants  to  proceed  under  the 
conventional  certification  procedures 
rather  than  litigate  the  metes  and 
bounds  of  our  restriction  removal 
regulations. 

Adoption  of  Rules 

Accordingly,  we  adopt  the  rules  set 
forth  in  the  Appendices  below. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10321  and  10922(h) 
and  5  U.S.C.  553. 

By  the  Commission,  Chairman  Gaskins, 
Vice  Chairman  Gresham.  Commissioners 
Clapp,  Trantum,  Alexis,  and  Gilliam. 
Commissioner  Clapp  dissenting  in  part  and 


Mouse  Report,  supra,  at  6. 


concurring  in  part,  and  reserving  his  right  to 
submit  a  separate  expression  at  a  later  date. 
James  H.  Bayne, 

Acting  Secretary. 

Appendix  A — Revisions  to  the  Code  of 
Federal  Regulations,  Title  49 

Part  1002— FEES 

(1)  49  CFR 1002  is  revised  by  adding 
49  CFR  1002.2(d)(9)  as  follows; 

§  1002.2  Filing  fees. 
***** 

(d)  *  *  * 

(9)  An  application  to  remove  a  restriction  or  broaden 
unduly  narrow  authority  under  49  CFR  Part  1 137 _ $350 

(2)  49  CFR  Part  1137  is  added  to  Title 
49  as  follows: 

PART  1137— REMOVAL  OF 
RESTRICTIONS  FROM  AUTHORITIES 
OF  MOTOR  CARRIERS  OF  PROPERTY 

Subpart  A— General 

Sec. 

1137.1  Purpose. 

1137.2  Applicability  of  Rules. 

1137.3  Definitions. 

Subpart  B— Procedures 

1137.10  Form  and  Content  of  Application. 

1137.11  Notice. 

1137.12  Participation  of  Interested  Persons. 

1137.13  Furnishing  a  Copy  of  the 
Application  Package  to  Interested 
Persons. 

1137.14  Disposition  of  the  Application. 

1137.15  Compliance. 

Subpart  C — Guidelines  for  Determining 
Application 

1137.20  Scope  of  this  Subpart. 

1137.21  Commodity  descriptions. 

1137.22  Intermediate  point  service. 

1137.23  Round-trip  service. 

1137.24  Territorial  authority. 

1137.25  Miscellaneous  restrictions. 

1137.26  Contract  carriers. 

1137.27  Limited  term  authority. 

1137.26  Availability  of  other  application 

procedures. 

1137.29  Impact  of  restrictions  removal. 

Authority:  49  U.S.C.  10321  and  10922(h):  5 
U.S.C.  553. 

Subpart  A — General 

§1137.1  Purpose. 

These  regulations  govern  applications 
filed  by  motor  carriers  of  property 
seeking  to  remove  operating  restrictions 
from  their  certificates  or  permits  in 
order  to;  . 

(a)  Broaden  reasonably  the  categories 
of  property  authorized  by  the  carrier’s 
certificate  or  permit; 

(b)  Authorize  transportation  service  to 
intermediate  points  on  the  carrier’s 
routes;  ~ 


(c)  Provide  round-trip  authority  where 
only  one-way  authority  exists; 

(d)  Eliminate  unreasonable  or 
excessively  narrow  territorial 
limitations;  or 

(e)  Eliminate  any  other  restriction  that 
the  Commission  deems  to  be  wasteful  of 
fuel,  inefficient,  or  contrary  to  the  public 
interest. 

These  regulations  implement  of  49 
U.S.C.  10922(h)(1)(B)  and  10922(h)(2). 

§1137.2  Applicability  of  rules. 

Applications  may  be  filed  under  these 
rules  to  remove  restrictions  or  to 
broaden  authority  in  certificates  and 
permits  issued  pursuant  to  applications 
Bled  before  December  28, 1980. 

§1137.3  Definitions. 

(a)  County. — “County"  means  (1)  a 
county  in  any  State,  a  judicial  district  in 
Alaska,  and  a  parish  in  Louisiana  and 
(2)  a  city,  town,  or  village  in  any  State 
which  is  not  administratively  part  of  a 
county.  New  York,  NY,  and  Washington, 
D.C.,  and  their  commercial  zones  as 
deBned  by  the  Commission. 

(b)  STCC. — “STCC”  means  the 
Standard  Transportation  Commodity 
Code  Tariff  currently  on  Ble  with  the 
Commission  at  any  given  time. 

Subpart  B— Procedures 

§  1 137.10  Form  and  content  of  application. 

(a)  Form  and  filing  requirements. — No 
application  form  is  prescribed  for  Bling 
applications  under  these  rules. 
Applicants  shall  submit  an  original  and 
one  copy  of  their  applications  to  the 
Secretary,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423. 
Applicants  shall  also  Ble  a  copy  of  the 
complete  application  in  the  regional 
office  of  the  Commission  for  the  region 
in  which  they  are  domiciled. 
Applications  shall  be  typewritten  or 
printed  on  paper  measuring 
approximately  8V4  by  11  inches,  with  a 
1  Vz  inch  left-hand  margin.  Only  the 
original  need  be  signed.  A  check  or 
money  order  payable  to  the  Interstate 
Commerce  Commission  covering  the 
applicable  Bling  fee  must  accompany 
the  application.  The  envelope  containing 
the  application  and  check  shall  be 
clearly  marked  “RES’TRICTION 
REMOVAL  APPUCATION”.  Also  each 
application  shall  be  clearly  marked,  in  ~ 
the  upper  right-hand  comer  of  the  top 
page:  “RESTRICTION  REMOVAL". 

(b)  Information  which  shall 
accompany  the  application. — ^The 
application  shall  contain  the  following 
information,  in  the  same  order  as  set 
forth  below: 

(1)  The  exact  name  and  address  of  the 
applicant  and  the  docket  number 
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assigned  by  the  Commission  to  the 
applicant’s  authorities. 

(2)  The  name,  address,  and  telephone 
number  of  applicant's  representative. 

(3)  A  copy  of  the  certificate  or  permit 
from  which  applicant  seeks  to  have 
restrictions  removed  or  which  it 
proposes  be  broadened. 

(4)  A  proposed  draft  of  the  certificate 
or  permit  (commodity  and  territorial 
descriptions)  with  the  restrictions 
removed  or  the  authority  broadened  as 
proposed,  together  with  sufHcient 
information  for  the  Commission  to 
determine  readily  the  precise  portions  of 
the  existing  authority  which  applicant 
proposes  be  modified.  The  redrafted 
certificate  or  permit  shall  be  in  the  same 
format  as  the  original  so  that,  if  the 
application  is  granted,  it  can  be  issued 
promptly  without  further  redrafting  by 
the  Commission. 

(5)  In  the  case  of  an  application  to 
remove  a  restriction  of  a  type  found  by 
the  Commission  to  be  inappropriate  (see 
§  1137.25(7)  of  this  part),  a  reference  to 
the  Commission  decision  in  which  an 
identical  or  substantially  similar 
restriction  was  found  inappropriate. 

(6)  A  caption  summary  (an  original 
and  one  copy)  of  the  modiHcations 
proposed,  suitable  for  publication  in  the 
Federal  Register.  The  caption  summary 
shall  include  an  accurate  summary  of 
the  restrietions  applicant  seeks 
removed,  the  authority  applicant  seeks 
broadened  under  these  rules,  or  the 
authority  the  applicant  would  hold  if  its 
application  were  granted.  It  shall  also 
include  the  authority  (including  specific 
sub  numbers)  which  would  be 
superseded  by  a  grant  of  the 
application.  For  example,  a  caption 
summary  could  state  that,  “The 
application  seeks  to  modify  Sub-Nos.  1- 
10,  by  broadening  the  commodity 
description  in  the  authorities  from 
liquid  chemicals  to  chemicals  or  allied 
products;  by  replacing  the  plantsite 
restrictions  in  the  authorities  with 
county-wide  authority  in  X,  Y,  and  Z 
Counties,  IL;  and  by  eliminating  the  in 
bulk  restriction  in  all  of  the  named 
authorities.  The  caption  summary  shall 
be  double-spaced  on  plain  white  paper 
(no  letter  heads).  Each  summary  will  be 
checked  by  Commission  staff  for  its 
accuracy  and  failure  to  describe 
accurately  the  changes  applicant  seeks 
may  result  in  a  rejection  of  the 
application. 

(c)  Information  thot  shall  accompany 
the  application. — The  application  shall 
include  a  statement  describing  the  effect 
of  the  proposal  upon  one  or  more  of  the 
following  factors: 

(1)  The  consumption  of  energy 
resources; 


(2)  Potential  cost  savings  and 
improved  efficiency; 

(3)  The  provisions  of  the 
transportation  policy  set  forth  in  49 
U.S.C.  10101(a);  or 

(4)  The  provision  and  maintenance  of 
service  to  small  and  rural  communities 
and  small  shippers. 

(d)  Related  restriction  removal. — 
Applicants  are  expected  to  combine 
reasonably  related  restriction  removal 
requests  or  requests  for  broadening  of 
authority  in  a  single  application.  Two 
categories  of  requests  are  generally 
considered  related:  (1)  requests  related 
to  the  same  certificate  or  permit 
authority.  An  example  of  this  category 
would  be  a  carrier  which  holds  a  one¬ 
way  certificate  and  desires  to  obtain 
backhaul  authority  as  well  as  to 
broaden  its  territorial  and  commodity 
authority  under  these  rules.  (2)  Requests 
seeking  to  remove  the  same  restriction, 
or  restrictions  having  a  similar  effect, 
from  different  authorities.  An  example 
of  this  would  be  a  carrier  which  desires 
to  remove  the  same  equipment 
restriction  from  a  number  of  certiHcates 
under  these  rules.  In  applications 
combining  requests  as  described  above, 
each  request  shall  be  clearly  marked 
and  segregated,  and  each  request  shall 
comply  with  the  requirements  set  forth 
in  §  1137.10(b)  (3),  (4),  (5),  and  (6). 

Failure  to  comply  will  result  in  a 
rejection  of  the  application.  Carriers'  are 
free  to  flle  consolidated  applications 
which  do  not  fit  into  the  two  categories 
described  above. 

(e)  Incomplete  applications. — ^Due  to 
the  time  limits  imposed  by  49  U.S.C. 
10922(h)(2),  the  Commission  cannot 
await  the  supplementing  of  incomplete 
applications  or  make  extensive 
revisions  to  draft  Federal  Register 
captions.  The  failure  to  submit  a 
complete  application  or  to  include  a 
proper  caption  summary  will  result  in 
rejection  of  the  application. 

(f)  Repeat  applications. — A  certificate 
or  permit  can  be  reformed  under  these 
rules  more  than  one  time.  However,  a 
restrictions  removal  application  shall 
not  be  filed  before  a  preceding 
application  to  reform  the  same  authority 
has  been  processed  by  the  Commission. 

§1137.11  Notice. 

Notice  to  the  public  of  the  filing  of  an 
application  under  these  rules  will  be 
given  by  the  Commission  through 
publication  of  a  caption  summary  in  the 
Federal  Register.  Applicant  shall  deliver 
(by  mail  or  in  person)  a  copy  of  the 
caption  summary  to  the  State 
transportation  board  or  official  of 
applicant's  domicile.  Applicant  shall 
mail  a  copy  of  the  application  to  this 
State  board  or  official  or  any  State 


through  which  the  operations  described 
in  the  application  would  be  performed 
upon  their  written  request.  Applicant 
shall  make  copies  of  the  application 
available  for  public  inspection  at  its 
principal  place  of  business  and  at  the 
office  of  its  representative  if  at  a 
different  location.  A  copy  of  the 
application  is  also  available  for 
inspection  at  the  ICC,  Washington,  D.C., 
Office  of  the  Secretary. 

§  1 137.12  Participation  of  interested 
persons. 

Any  interested  person  may  comment 
on  the  applicant’s  proposal.  Comments 
(an  original  and  one  copy)  shall  be  filed 
with  the  Commission  within  25  days  of 
the  date  of  publication  of  notice  of  the 
application  in  the  Federal  Register.  The 
envelope  containing  the  comment  and 
the  comments  shall  be  clearly  marked 
“RESTRICTION  REMOVAL 
COMMENTS.’’  Comments  shall  be 
directed  to  either  (1)  the  merits  of  the 
particular  proposal,  or  (2)  whether  the 
proposal  should  properly  be  considered 
under  these  rules. 

§  1137.13  Furnishing  a  copy  of  the 
application  package  to  interested  persons. 

Applicant’s  representative  is  required 
to  furnish  a  copy  of  the  application 
package  to  interested  persons  after 
publication.  The  request  must  be  in 
writing  and  must  contain  a  check  or 
money  order  for  $10,  payable  to 
applicant’s  representative.  Applicant’s 
representative  need  not  supply  copies  to 
any  person  not  sending  the  appropriate 
payment.  Applicant  is  required  to  mail 
the  copy  within  5  days  of  receipt  of  the 
request.  Non-compliance  with  this 
section  by  applicant  may  result  in 
dismissal  of  the  application. 

§  1137.14  Disposition  of  the  application. 

(a)  Basis  for  determining  the 
application. — Except  in  extraordinary 
circumstances,  applications  will  be 
determined  solely  on  the  basis  of  the 
application  itself  and  any  comments  that 
are  received.  There  will  be  neither  oral 
hearings  nor  the  opportunity  for  the 
submission  of  evidence  under  modified 
procedure. 

(b)  The  Commissions  ’s  decision. — 
Applications  will  be  published  in  the 
Federal  Register  in  the  form  of  tentative 
decisions  granting  the  authority 
requested.  If  no  comments  are  filed,  the 
application  will  stand  granted  at  the 
conclusion  of  the  25-day  comment 
period,  unless  the  Commission,  prior  to 
that  time,  stays  the  effectiveness  of  the 
tentative  decision. 

(c)  Administrative  finality  and 
appeals. — A  decision  disposing  of  an 
application  subject  to  these  rules  is'  a 
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final  action  of  the  Commission.  Review 
of  such  an  action  on  appeal  is 
discretionary  and  is  governed  by  the 
Commission’s  appeal  regulations  at  49 
CFR  1100.98.  Any  party  seeking  review 
should  specify  the  "extraordinary 
circumstances”  involved  in  the 
proceeding  to  enable  the  Commission  to 
extend  the  deadline  for  final 
Commission  action  an  additional  90 
days. 

§  1 1 37. 1 5  Compliance. 

A  reformed  certificate  or  permit  will 
be  issued  upon  a  grant  of  an  application. 
Prior  to  beginning  operations  under  the 
newly  issued  authority,  compliance 
must  be  made  with  the  following 
statutory  and  regulatory  requirements: 

(a)  for  motor  common  carriers — 49  CFR 
1043, 1044,  and  1310,  and  (b)  for  motor 
contract  carriers — 49  CFR  1043, 1044, 
and  1310. 

Subpart  C— Guidelines  for  Determining 
Applications 

§  1 137.20  Scope  of  this  subpart 

This  subpart  contains  guidelines 
designed  to  assist  applicants  in  filing 
applications  for  the  removal  of  operating 
restrictions.  The  guidelines  indicate 
certain  types  of  restrictions  or  operating 
limitations  in  operating  authorities 
which  the  Commission  considers,  under 
normal  circiunstances,  to  be  excessively 
narrow,  wasteful  of  fuel,  inefficient,  or 
contrary  to  the  public  interest.  They 
suggest  ways  in  which  some  such 
restrictions  might  reasonably  be 
eliminated  or  in  which  limited 
authorities  might  be  broadened.  The 
guidelines  are  not  intended  to  constitute 
a  prejudgment  of  any  individual 
application. 

§  1137.21  Commodity  descriptions. 

(a)  General  commodities  carriers. — 
Where  a  carrier  is  authorized  to 
transport  general  commodities, 
restrictions  having  the  effect  of 
precluding  the  transportation  of  classes 
A  and  B  explosives  are  not  considered 
unduly  restrictive  and  are  not  normally 
subject  to  removal  under  these 
procedures.  Other  restrictions  on  the 
commodities  which  a  general 
commodities  carrier  may  transport  are 
considered  unduly  restrictive  and  may 
normally  be  removed  under  these 
procedures. 

(b)  Named  commodities  or  limited 
classes  of  commodities. — Where  a 
carrier  is  authorized  to  transport  one  or 
more  named  commodities,  the  authority 
is  considered  unduly  restrictive  and  may 
normally  be  broadened  under  these 
procedures.  The  same  is  true  where  a 
cariier  is  authorized  to  transport  a 


limited  class  of  commodities,  except  as 
indicated  in  subsection  (c)  of  this 
section.  Commodity  classes  which  carry 
designations  of  three  digits  or  more  in 
the  Standard  Transportation  Commodity 
Code  are  normally  considered  unduly 
narrow.  Use  of  these  procedures  is 
normally  appropriate  for  applications 
which  seek — 

(1)  to.  expend  such  a  commodity 
authorization  to  the  two-digit  STCC 
level: 

(2)  to  replace  such  an  authorization 
with  a  commodity  description  contained 
in  Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209  (1952)  and 
766  (1953);  or, 

(3)  to  replace  such  an  authorization 
with  a  broader  class  description 
generally  accepted  by  the  Commission, 
such  as  commodities  in  bulk, 
commodities  which  because  of  their  size 
or  weight  require  special  equipment,  or 
oilfield  commodities  as  described  in 
Mercer  Extension-Oilfield  Commodities, 
74  M.C.C.  459  (1946). 

(c)  Commodities  dealt  in  by  a 
particular  business. — Where  a  carrier  is 
authorized  to  transport  "such 
commodities  as  are  dealt  in  by”  a 
particular  industry,  such  as  mail  order 
houses  or  retail  grocery  stores,  the 
authority  is  not  considered  excessively 
narrow,  and  applications  for 
modification  should  not  normally  be 
nied  under  these  procedures. 

§  1137.22  Intermediate  point  service. 

Certificates  which  authorize  regular- 
route  service  and  preclude  service  at 
intermediate  points  on  the  carrier’s 
service  routes,  either  by  way  of  a 
specific  restriction  against  performing 
such  service  or  by  virtue  of  the  fact  that 
they  allow  service  at  certain 
intermediate  points  but  fail  to  name 
other  points,  are  considered 
unreasonably  restrictive.  Use  of  these 
procedures  is  appropriate  for  seeking 
removal  of  any  restriction  or  operating 
condition  which  inhibits  service  at 
intermediate  points  on  a  regular-route 
carrier’s  service  route. 

§  1137.23  Round-trip  service. 

Certificates  or  permits  which 
authorize  service  in  one  direction  only 
are  considered  unduly  restrictive.  Use  of 
these  procedures  is  appropriate  for 
applications  which  seek  return 
movement  authority  limited  to  the  same 
commodities  the  carrier  is  authorized  to 
transport  on  the  outbound  trip  or 
applications  which  seek  to  expand  the 
round-trip  authority  in  a  manner 
described  in  §  1137.21.  Implied  in  the 
round-trip  commodity  description  is 
materials,  equipment,  and  supplies  in 
both  directions. 


§  1 1 37.24  Territorial  authority. 

(a)  Less  than  county-wide  authority. — 
Except  as  indicated  in  paragraph  (b)  of 
this  section,  authorizations  to  serve  a 
territory  less  extensive  than  a  county 
(including  authorizations  to  serve 
named  facilities  or  limited  in  a  similar 
manner)  are  considered  excessively 
narrow.  Use  of  these  procedures  is 
normally  appropriate  for  applications 
seeking  the  expansion  of  territorial 
authority  to  include  all  points  in  the 
county  in  which  the  authorized  service 
point  (including  any  portion  of  the 
commercial  zone  of  an  authorized  point) 
or  other  limited  service  area  is  located. 
Where  an  authorized  service  point  is 
located  within  a  given  city  as  well  as  a 
county,  an  applicant  can  seek  expansion 
of  authority  to  the  city  (which  includes 
implied  authority  of  points  in  its 
commercial  zone).  Use  of  these 
procedures  is  also  normally  appropriate 
for  applications  to  remove  restrictions 
which  preclude  service  at  points  or 
areas  smaller  than  a  county. 

(b)  Service  at  facilities  not  precisely 
located. — Where  a  carrier  has  authority 
to  serve  a  broad  territory  limited  to 
service  at  the  facilities  of  a  specified 
person,  company,  or  type  of  business, 
and  where  the  precise  location  of  the 
facilities,  by  reference  to  a  city,  county, 
or  the,  like,  is  not  apparent  from  the 
certificate  or  permit,  the  limitations  are 
not  considered  excessively  narrow,  and 
applications  for  modification  should  not 
normally  be  Bled  under  these 
procedures.  These  procedures  can, 
however,  be  used  to  expand  authority 
limited  to  a  particular  business’  facilities 
at  named  points. 

§  1137.25  Miscellaneous  restrictions. 

Use  of  these  procedures  arp  normally 
appropriate  for  applications  seeking  the 
removal  of  the  following  types  of 
restrictions,  which  the  Commission 
considers  to  be  contrary  to  the  public 
interest. 

(a)  Restrictions  which  require  or 
preclude  the  use  of  a  speciHc  type  of 
equipment,  such  as  "in  tank  vehicles”  or 
"except  in  dump  or  hopper  type 
equipment,” 

(b)  Restrictions  which  have  the  e^ect 
of  preventing  a  common  carrier  from 
participating  in  joint-line  service  with 
another  carrier  or  from  handling  traffic 
having  prior  or  subsequent  movement 
by  any  mode  of  transportation  or  type  of 
carrier. 

(c)  Restrictions  which  impose  size  or 
weight  limitations,  or  both.  This  does 
not  include  restrictions  relating  to 
shipments  weighing  100  pounds  or  less 
under  certificates  granted  under  the  so- 
called  "fitness  only”  procedures  in  49 
U.S.C.  10922(b)(4)(D). 
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(d)  Restrictions  which  specify 
Canadian  and  Mexican  destinations  or 
origins  to  be  served,  or  designate 
specific  port  of  entry  points  which  must 
be  used. 

(e)  Restrictions  which  limit  the 
movements  of  a  common  carrier  to 
transportation  performed  on  freight 
forwarder  bills  of  lading. 

(f)  Restrictions  which  limit  the 
services  an  irregular-route  carrier  can 
provide  to  traffic  moving  through  a 
named  point,  area,  or  State.  For 
example,  irregular-route  authority 
“limited  to  the  transportation  of  traffic 
moving  from,  to,  or  through  points  in  (a 
specific  State).” 

(g)  Restrictions  which  the  Commission 
has  found  to  be  inappropriate  and  has 
refused  to  impose  in  another  proceeding. 

§1137.26  Contract  carriers. 

Where  a  permit  of  a  contract  carrier 
limits  the  carrier’s  territorial  scope  of 
service  for  a  named  shipper,  shippers,  or 
a  class  of  shipper,  such  authority  is 
considered  unduly  restrictive.  Use  of 
these  procedures  is  normally 
appropriate  for  applications  seeking  to 
broaden  the  territorial  scope  of  such 
permits.  Such  applications  can  request 
authority  to  serve  the  single-named 
shipper,  shippers,  or  class  of  shippers, 
“between  points  in  the  United  States.” 
The  commodity  description  in  contract 
permits  can  be  broadened,  and 
unreasonable  restrictions  removed,  to 
the  extent  specified  in  Subpart  C  of  this 
Section. 

§1137.27  Limited  term  authority. 

Certificates  and  permits  limited  to  a 
specified  duration  (“term”  limitation) 
can  be  modified  under  these  procedures 
to  the  same  extent  as  authority  without 
a  term  limitation.  Any  modified 
authority  approved  under  these  rules 
will  contain  the  same  limitation  as  the 
original  authority.  These  procedures 
cannot  be  used  to  remove  the  limited 
term  condition  from  existing  authority. 

§  1137.28  Availability  of  other  application 
procedures. 

The  provisions  of  this  subpart  which 
describe  as  inappropriate  the  use  of 
these  procedures  for  applications 
seeking  the  elimination  of  certain  types 
of  restrictions  or  the  modification  of 
certain  types  of  limited  authorities 
should  not  be  consulted  as  discouraging 
the  filing  of  applications  seeking  such 
relief  pursuant  to  the  Conunission’s 
normal  application  procedures  under  49 
U.S.C.  10922(b)  and  10923(b). 

§  1 137.29  Impact  of  restrictions  removal. 

The  Commission  has  found  that, 
under  normal  circumstances,  the 
elimination  of  restrictions  or  the 


modification  of  authorities  designated  in 
this  subpart  as  unduly  restrictive, 
unreasonable,  excessively  narrow,  or 
contrary  to  the  public  interest  will 
reduce  the  consumption  of  energy 
resources,  will  offer  potential  cost 
savings  and  improved  efficiency,  will  be 
consistent  with  the  provisions  of  the 
transportation  policy  set  forth  in  49 
U.S.C.  10101(a),  and  will  assist  in 
providing  and  maintaining  service  to 
small  and  rural  communities  and  small 
shippers. 

Note. — Appendix  B  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  B — Environmental 
Assessment;  Removal  of  Restrictions 
From  Authorities  of  Motor  Carriers  of 
Property 

(Ex  Parte  No.  MC-142  (Sub-No.  1)) 
Summary  and  Conclusion 

The  establishment  of  procedures  to 
expedite  removal  of  operating 
restrictions,  as  proposed  in  Ex  Parte  No. 
MC-142  (Sub-No.  1),  would  slightly 
improve  on  a  nationwide  basis,  energy 
efficiency  and  public  safety,  and  reduce 
air  and  noise  pollution.  Although  not 
deemed  significant  in  the  context  of  the 
National  Environmental  Policy  Act,  the 
enhancement  of  energy  efficiency  and 
environmental  quality  comport  with 
established  national  objectives. 

1.0  Description  of  the  Proposed  Action 

The  rules  proposed  in  Ej^  Parte  No. 
MC-142  (Sub-No.  1)  would  establish  a 
framework  for  expediting  applications 
to  remove  excessively  narrow  operating 
restrictions  in  individual  carriers’ 
operating  authorities.  Among  the 
restrictions  which  could  be  relaxed  or 
removed  under  the  proposed  rules  are 
commodity  restrictions,  backhaul 
restrictions,  intermediate  point 
restrictions,  territorial  restrictions,  and 
restrictions  on  the  classes  of  shippers 
which  can  be  served. 

The  restrictions  which  could  be 
removed  under  the  proposed  rules 
historically  may  have  inhibited  carrier 
efforts  to  attain  maximum  operating 
efficiency.  A  motor  carrier  hauling  goods 
from  point  A  to  point  B  cannot  pick  up 
an  available  return  load  at  point  B 
bound  for  point  A  imless  the  carrier  has 
authority  to  carry  the  commodity  and 
unless  the  carrier  has  bidirectional 
operating  authority  between  points  A 
and  B.  A  motor  carrier  operating 
between  points  C  and  D  cannot  fill  up  a 
partial  load  with  a  shipment  bound  for 
an  intermediate  point  unless  the  carrier 
has  authority  to  serve  the  intermediate 
point  and  luiless  the  carrier  has 
authority  to  serve  the  intermediate  point 
and  unless  the  carrier  has  authority  to 


carry  the  commodity  bound  for  the 
intermediate  point.  These  and  other 
restrictions  have  contributed  to 
depressed  load  factors  which  tend  to 
increase  vehicle  miles  and  to  reduce 
energy-consumption. 

Environmental  Impacts 

The  environmental  impacts  (including 
energy  consumption)  of  the  proposed 
rules  should  be  slightly  beneficial. . 
Information  obtained  by  the  ICC  during 
1976  in  the  Empty/Loaded  survey 
suggests  that  a  small  fraction  of  trucks 
are  forced  to  travel  empty  or  partially 
empty  because  the  ICC  operating 
restrictions.  Of  the  3032  empty  trucks  in 
the  survey  sample,  only  16  were  empty 
because  they  lacked  ICC  operating 
authority.*  Of  the  2007  partially  empty 
trucks  in  the  survey  sample,  none  was 
partially  empty  because  they  lacked  ICC 
operating  authority.  Based  on  the  survey 
results,  it  is  not  expected  that  any  major 
savings  in  vehicle  mileage  or 
improvements  in  load  factors  will  result 
from  the  proposed  rules.  The  minor 
reduction  in  vehicle  mileage  and 
improvement  in  load  factors  resulting 
from  the  proposed  rules  will,  on  a 
nationwide  basis,  slightly  reduce  energy 
consumption,  roadway  accidents,  air 
pollution,  and  noise  pollution. 

The  issues  considered  in  this 
document  were  also  the  subject  of  a 
recently  completed  report  entitled 
“Consequences  of  Motor  Carrier 
Deregulation  on  Fuel  Efficiency” 
prepared  by  Thomas  Corsi  and  Merrill 
Roberts  for  the  ICC  Office  of  Policy  and 
Analysis.  There  it  was  determined  that 
restrictions  on  motor  carrier  operating 
authorities  artificially  and  unreasonably 
contributed  to  motor  carrier  energy 
inefficiency.  It  was  suggested  that 
removal  of  such  restrictions,  in  the  long 
run,  would  enhance  energy  efficiency 
within  the  motor  carrier  industry.  The 
report  of  Corsi  and  Roberts  was  based 
to  a  large  extent  on  studies  by  others  on 
this  and  related  topics.® 

’  It  should  be  noted,  however,  that  1,184  of  the 
empty  trucks  were  on  their  way  to  pick  up  another 
load.  It  is  possible  that  a  portion  of  these  drivers 
could  have  obtained  another  load  closer  to  the 
previous  destination  had  ICC  authority  been 
available.  See  Bureau  of  Economics,  Interstate 
Commerce  Commission,  Empty/Loaded  Truck 
Miles  on  Interstate  Highways  in  1976,  Washington, 
D.C..  April.  1977. 

’  See  e.g.,  Stephen  Sobotka  and  Thomas 
Domeneich,  “Traffic  Diversion  and  Energy  Use 
Implications:  Another  View,"  in  Paul  W.  MacAvoy 
and  John  W.  Snow  (eds.)  Regulation  of  Entry  and 
Pricing  in  Truck  Transportation,  American 
Enterprise  Institute,  1977,  p.  198;  Drake  Sheahan/ 
Stewart  Dougall,  Inc.,  Evaluation  of  Potential 
Changes  to  Federal  Economic  Regulations 
Governing  Private  Carriage,  U.S.  Department  of 
Transportation,  Washington,  D.C.,  Oiecember  6, 

1974;  and  Roland  K.  Kolins,  "The  Regulatory 

Footnotes  continued  on  next  page 
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Statement  of  Energy  Impact 

Removal  of  Restrictions  From 
Authorities  of  Motor  Carriers  of 
Property 

The  rules  proposed  in  Ex  Parte  No. 
MC-142  (Sub-No.  1)  would  permit  motor 
carriers  of  property  to  amend  or 
eliminate  operating  restrictions  which 
have  impeded  operational  efficiency.  By 
permitting  a  slight  improvement  in  load 
factors  and  a  reduction  in  empty 
mileage,  the  proposed  rules  will  induce 
a  modest  reduction  in  energy 
consumption. 

|FR  Doc.  8&-4051Z  Filed  12-30-80;  8:45  am| 
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49  CFR  1002  and  1136 

[Ex  Parte  No.  MC-122  (Sub-No.  1)] 

Implementation  of  Intercorporate 
Hauling  Reform  Legislation 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  final  rules. 

summary:  Interim  rules  were  adopted  in 
this  proceeding  at  45  FR  45526-28  on 
July  3, 1980,  to  implement  49  U.S.C. 
10524(b)  notice  conditions.  The  interim 
rules  implemented  legislation  which 
allows  related  but  separately 
incorporated  members  of  the  same 
corporate  family  to  provide  . 
transportation  service  to  each  other 
without  obtaining  a  license  from  the 
commission,  subject  to  certain 
conditions  and  limitations.  Experience 
with  these  rules  indicates  that  several 
adjustments  are  needed  to  enable  more 
efficient  processing  of  notices,  or  to 
lessen  the  burdens  of  compliance.  As 
modified,  the  interim  rules  are  adopted 
as  final  regulations  for  filing  of  notices 
of  intent  to  engage  in  Compensated 
Intercorporate  Hauling  (CIH)  operations. 
EFFECTIVE  DATE:  January  30, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  B.  Werner,  (202)  275-7987,  or 
Kathleen  King.  (202)  275-0956. 
SUPPLEMENTARY  INFORMATION:  Our 
notice  of  interim  rules  sets  out  the 
background  for  this  proceeding  at  some 
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length.  It  is  unnecessary  here  to  expand 
on  that  discussion.  Our  final  rules  are 
based  on  the  comments  received. 

In  addition  to  procedural  issues,  the 
comments  raise  a  number  of  substantive 
questions  concerning  the  meaning  and 
impact  of  Section  9  of  the  Motor  Carrier 
Act  of  1980  (Pub.  L.  96-296,  93  Stat.  798- 
99).  We  note  in  this  regard  that 
compensated  intercorporate  hauling 
(CIH)  is  specifically  exempted  from 
Commission  regulation.  Thus,  we  must 
exercise  caution  to  avoid  actions  having 
the  effects  of  prescribing  the  mechanics 
of  CIH  service.  Where  no  substantial 
controversial  questions  are  involved, 
they  will  be  addressed  in  this  notice. 
Others,  as  more  fully  described  below, 
which  may  be  more  controversial, 
warrant  separate  consideration. 

We  will  hrst  consider  issues  relating 
to  the  operation  and  effectiveness  of  the 
interim  rules,  identifying  changes  which 
have  been  shown  necessary.  Next,  we 
will  address  various  substantive 
questions.  Finally,  we  will  resolve 
various  incidental  matters. 

I.  Procedural  Matters 

Issues  will  be  considered  in  relation 
to  the  volume  of  comments  received, 
beginning  with  those  receiving  the 
greatest  attention. 

A.  Filing  Fees 

Various  comments  contend  either  that 
we  lack  authority  to  impose  such  a 
requirement,  or  that  the  amount  of  $150 
is  excessive  in  light  of  the  minimal 
processing  involved.  Our  authority  for 
this  provision  is  31  U.S.C.  483(a) 
allowing  imposition  for  filing  fees  by 
agencies  providing, 

“*  *  *  publication  *  *  *  or  similar 
thing  of  value  or  utility 
performed,  *  *  *  or  issued  by  any 
Federal  agency  *  *  *  to  or  for  any 
person.  *  *  *”  Our  purpose  in  this 
regard  is  to  recover  part  of  the  direct 
costs  the  Government  would  otherwise 
have  to  bear  for  the  Federal  Register 
notices  which  are  mandated  by  the  new 
statute.  It  does  not  appear  an  undue 
burden  on  enterprise  to  pass  through  an 
amount  approximating  our  cost.  In 
addition,  the  fee  must  necessarily 
accompany  an  original  or  updated 
notice  submitted  for  publication,  and 
rules  will  be  modified  to  clarify  the 
interim  rules  in  this  regard. 

Another  proposal  relating  to  fees  is  to 
reduce  the  charge  for  supplemental 
filings.  Other  comments  suggest  that  we 
eliminate  the  charge  for  filings  of  a 
technical  nature,  such  as  to  indicate  a 
change  of  name  of  a  member  of  a 
corporate  family.  Given  the  basis  for  the 
imposition  of  the  fee  it  would  be 
inappropriate  to  lower  the  amount  of  the 


fee  for  supplemental  filings.  Unless  the 
notice  carried  in  the  cab  of  the  motor 
carrier  correctly  identifies  each 
corporate  subsidiary  involved  in  CIH, 
the  notice  would  be  pointless.  Therefore, 
we  will  require  supplemental  filings 
when  the  name  of  a  corporate  member 
is  changed. 

There  is  another  situation  where  the 
substance  of  the  service  does  not 
change  in  such  a  way  that  a  new  notice 
should  be  necessary.  That  is  a  situation 
where  a  subsidiary  listed  as  a 
participant  in  CIH  operations  is 
absorbed  into  a  parent  corporation  and 
its  separate  corporate  identity  is 
extinguished.  The  comments  indicate 
that  this  is  a  relatively  common  practice 
in  some  corporate  structures.  While  the 
prior  notice  would  be  rendered 
inaccurate  as  to  the  scope  of  the 
corporate  family  involved,  it  would  be 
unlikely  that  the  extent  of  operations 
involved  would  change  to  any  extent. 

We  will  eliminate  the  refiling 
requirement  in  this  case  to  reduce  the 
burden  on  the  business  community.  This 
change  is  not  contrary  to  the  intent  of 
the  legislation  to  advise  the  public  of  the 
intent  of  a  corporation  to  engage  in  CIH 
service  and  to  describe  the  relative 
scope  of  such  operations. 

It  has  also  been  suggested  that  the 
time  period  for  submitting  a  new  notice 
where  a  change  in  ownership  has 
occurred,  be  extended  to  30  days  from 
the  10  days  provided  in  the  interim 
rules.  While  we  would  expect  that  some 
delay  would  occur  in  spreading  word  of 
such  changes  through  a  far-flung 
corporate  empire,  the  10-day  rule  does 
not  appear  to  be  unreasonably  short  and 
it  will  be  retained.  Further,  CIH  carriers 
are  reminded  that  where  ownership  in  a 
subsidiary  falls  below  100  percent, 
actual  operations  imder  the  exemption 
must  end  immediately. 

B.  Notarization 

A  number  of  parties  ask  whether  the 
affidavit  accompanying  a  proposed 
notice  is  to  be  notarized.  We  believe 
such  a  requirement  is  au  unnecessary 
formality  which  may  be  dispensed  with. 
Title  28  of  the  U.S.  Code  provides  in 
Section  1746,  as  follows: 

Wherever  *  *  *  any  matter  is  required  or 
permitted  to  be  supported,  *  *  *  by  *  *  *, 
affidavit,  *  *  *  such  matter  may,  with  like 
force  and  effect,  be  supported,  evidenced, 
established,  or  proved  by  the  unsworn 
declaration,  *  *  *  or  statement,  *  *  *  of  such 
person  which  is  subscribed  by  him,  as  true 
under  penalty  of  perjury,  *  *  *. 

It  is  clear  that  the  notice  in  49  U.S.C« 
10524(b)  is  a  type  of  document  requiring 
accurate  statement  of  certain  factual 
matters.  If  the  ownership  conditions  of 
the  statute  are  represented  as  being 
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satisfied  when,  in  fact,  they  are  not,  a 
question  of  either  fraud  or  perjury  may 
be  present.  Under  18  U.S.C.  1001,  a 
person  guilty  of  the  former  is  subject  to 
a  fine  of  $10,000,  while  under  the  terms 
of  18  U.S.C.  1621,  the  latter  conduct 
carries  a  fine  of  $2,000.  Knowledge  of 
these  sanctions,  and  recognition  of  their 
applicability  should  ensure  accuracy  of 
reporting  far  more  than  would  an 
anachronistic  notarial  seal. 

Because  of  our  findings,  it  will  be 
necessary  to  revise  the  affidavit  format 
prescribed  in  proposed  49  CFR  1136.3  to 
conform  with  28  U.S.C.  1746.  We  will  do 
so  by  adding  a  new  section  49  CFR 
1136.3(d)  which  will  require  the 
affirmation  of  ownership  prescribed  in 
the  preceding  subsection,  49  CFR 
1136.3(c),  to  be  accompanied  by  one  of 
the  declarations  set  out  in  28  U.S.C. 

1746.  We  note  in  this  regard  that  this 
formula  applies  to  foreign  corporations, 
as  well  as  to  domestic  firms.  Many  firms 
based  abroad  which  conduct  operations 
within  the  United  States  state  that 
obtaining  notarization  of  documents  in 
their  native  countries  involves 
substantial  problems  and  red  tape. 

These  provisions  should  resolve  any 
such  problems,  and  ease  compliance  by 
all  concerns  with  the  requirements  of  49 
U.S.C.  10524(b). 

C.  Addresses 

A  question  raised  in  a  number  of  the 
comments  concerns  the  requirement  that 
the  tendered  notice  include  the  address 
of  the  principal  office  of  each  of  the 
subsidiaries  within  the  corporate  family 
which  are  intended  to  engage  in  CIH 
operations.  It  has  been  pointed  out  that 
in  many  instances  a  corporation  may 
have  components  located  in  a  number  of 
places  with  no  single  one  being  an 
actual  “principal  office.”  Alternatively, 
the  subsidiaries  may  share  the 
headquarters  of  the  parent  which 
renders  duplicative  the  additional  listing 
of  all  of  the  subsidiary  addresses. 

We  believe  that,  rather  than 
attempting  to  specify  what  address 
should  be  used  in  any  given  case,  we 
should  require  identification  of  only  the 
State  of  incorporation  of  the  subsidiaries 
included  in  a  list.  This  approach  will 
reduce  the  Federal  Register  notice  and 
afford  a  means  to  contact  a  subsidiaiy  if 
there  is  question  of  the  bona  fides  of 
particular  CIH  operations.  We  will .  ^ 
require  submission  of  the  complete 
address  of  the  parent  corporation  which 
is  responsible  for  filing  the  notice.  This 
address  should  identify  the  location  of 
the  offices  from  which  the  corporate 
family  is  managed  or  the  location  from 
which  central  or  Hnancial  control  of  the 
parent,  if  not  of  the  various  subsidiaries, 
is  exercised. 


D.  Who  Must  Prepare  Notice 

Another  question  raised  is  who  within 
a  corporation  or  corporate  family  must 
sign  the  required  affidavit  of  intent.  It 
appears  consistent  with  legislative 
intent  to  expect  someone  in  the  capacity 
of  an  officer  of  the  filing  corporation, 
rather  than  an  employee  or 
representative  of  the  corporation,  to  be 
the  person  who  performs  this  function. 
Our  interim  rules  are  unclear  in  this 
regard  and  will  be  changed  to  state  that 
the  affidavit  must  be  executed  by  an 
officer  of  the  parent. 

E.  Record-Keeping 

Other  comments  address  our 
observation  that  the  Commission  would 
not  retain  extensive  records  of  notices 
submitted  for  publications.  The  Private 
Carrier  Conference  and  Private  Truck 
Council  of  America,  Inc.,  among  others, 
suggest  that  it  would  be  worthwhile  to 
have  some  central  repository  of  data 
indicating  the  extent  of  participation  in 
CIH  operations.  The  Office  of  Secretary 
must  retain  information  of  the  filings  it 
has  received.  Those  records  would 
appear  adequate  to  satisfy  the  interests 
of  outside  parties  expressing  concern  for 
some  record  retention.  The  public 
interest  plainly  does  not  require  us  to 
retain  extensive  records  relating  to  CIH 
operations.  To  facilitate  recordkeeping, 
our  final  rules  will  require  the 
submission  of  an  original  and  one  copy 
of  a  notice  of  intent  to  initiate  CIH 
service. 

F.  Initiation  of  Operations 

Several  parties  submitted  comments 
requesting  specific  changes  in  proposed 
Rule  49  CFR  1136.2,  “Applicability”, 
which  states  that  operations  under  the 
exemption  may  be  performed  as  soon  as 
the  notice  is  filed  with  the  Commission. 
Under  Commission  Rules  (49  CFR 
1100.4(b)),  filing  is  accomplished  at  the 
time  pleadings,  requests,  or  other  papers 
or  documents  are  received  at  the 
Commission.  One  position,  which  is 
specifically  espoused  by  the  ATA,  is 
that  operations  should  not  be  allowed 
until  the  notice  is  actually  published  in 
the  Federal  Register  (which  may  not 
occur  until  a  month  after  filing). 
Alternatively,  the  Private  Carrier 
Conference  requests  a  statement  in  the 
rule  that  operations  may  begin  upon 
transmission  of  the  notice  to  the 
Commission.  This  vyould  enable 
operations  to  begin!  for  example,  upon 
placing  the  notice  in  the  mail  in 
instances  where  hand  delivery  or  other 
means  is  not  used. 

The  ATA  position  is  without  merit.  It 
is  clearly  consistent  with  legislative 
intent  to  enable  operations  to  begin  as 


early  as  possible.  See  Floor  Debate  on 
S2245,  reported  in  the  Congressional 
Record — Senate  at  p.  S3596  (daily  ed. 
April  15, 1980).  Considering  the  language 
of  49  U.S.C.  10524(b)  in  light  of  the 
legislative  history,  we  believe  that  the 
various  filing  requirements  stated  in  that 
subsection  are  not  to  be  considered 
preconditions  for  valid  CIH  operations.  * 
Nor  is  there  any  indication  that  the  copy 
of  the  notice  required  to  be  carried  in 
the  cab  of  vehicles  conducting  CIH 
operations  under  49  U.S.C.  10524(b)(4) 
must  be  the  notice  published  in  the 
Federal  Register. 

Because  of  the  foregoing,  we  will 
retain  our  rule  allowing  operations  to 
begin  upon  filing  of  a  notice.  Our  interim 
rules,  however,  will  be  revised  to 
indicate  that  where  transmission  is  by 
mail,  it  is  unnecessary  to  defer  service 
until  the  notice  is  received  and 
acknowledged  by  the  Commission; 
rather,  they  may  begin  upon  placing 
such  notice  in  the  mails.  Our  final  rule  at 
49  CFR  1136.2  will  be  modified 
accordingly.  In  view  of  the  30-day 
publication  requirement  in  49  U.S.C. 
10524(b)(3),  we  will  continue  to  compute 
the  date  of  receipt  as  the  filing  date  for 
all  notices  for  purposes  of  determining 
our  internal  deadlines. 

Also  in  conjunction  with  the 
technicalities  of  notice  preparation,  we 
suggest  that  if  the  corporate  office  which 
will  conduct  CIH  service  differs  from  the 
one  executing  the  notice,  the  operating 
office  should  be  identified  in  case 
questions  arise  which  require 
clarification  prior  to  publication.  The 
name  of  the  traffic  department  or  legal 
department,  for  example,  should  appear 
in  a  cover  letter  to  enable  us  to  meet  the 
statutory  deadlines.  A  new  section  49 
CFR  1136.3(f)  will  be  added  to 
implement  this  proposal.  Subsequent 
subsections  will  be  relettered 
accordingly. 

Several  parties  seek  various  types  of 
additional  provisions  to  deal  with 
specific  concerns.  We  will  consider 


'  In  so  finding  we  realize  that  a  contrary  view 
may  be  implied  from  comments  on  page  22  of  the 
Report  of  the  Committee  on  Public  Works  and 
Transportation.  No.  96-1069.  June  3, 1980,  as 
follows: 

(T)he  parent  company  need  only  notify  the  , 
Interstate  Commerce  Commission  of  its  intent  (to 
engage  in  CIH]  .  .  .  Following  publication  the 
Commission  will  receipt  and  refum  a  copy  of  the 
notice.  A  copy  of  the  notice  must  be  kept  in  the  “cab 
of  all  vehicles  conducting  the  transportation." 

This  language,  however,  appears  to  be  intended 
as  a  statement  of  procedural  guidelines,  rather  than 
an  interpretation  of  statutory  requirements.  Since 
we  have  adopted  comprehensive  procedures  to 
implement  49  U.S.C.  10524(b),  we  consider  the  cited 
report  section  as  precatory  only.  In  view  of  the 
matters  discussed  in  the  text,  we  believe  the 
language  of  the  section  clearly  supports  a  rule 
allowing  pre-publications. 
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these  suggestions  and  observations  at 
this  jimcture. 

II.  Substantive  Matters 

A,  Ownership  Limitations 

Comments  by  several  parties  point  out 
that  corporate  situations  often  arise 
where  true  100-percent  ownership  is 
impossible.  The  examples  given  are 
situations  where  tender-offers  have 
been  made  and  a  minimal  number  of 
shares  have  not  been  made  available  for 
purchase,  or  situations  where  the 
founders  of  an  acquired  company  retain 
some  shares  in  their  firm  while  in  the 
employ  of  the  acquiring  parent. 
Comments  propose  that  additional 
language  be  added  to  part  1136  CFR 
defining  the  term  “100  percent 
ownership”  in  such  a  way  as  to  include 
alternative  situations. 

The  Commission’s  authority  to 
implement  legislative  proposals  is 
relatively  broad.  Am.  Trucking  Ass ’n., 
Inc.  v.  I.C.C..  602  F.  2d  444.  451  (D.C.  Cir. 
1979).  There  is  no  reference  to  statutory 
history,  however,  which  indicates  that 
the  drafters  intended  to  enable 
operations  in  a  situation  w'here  less  than 
complete  ownership  is  present. 
Therefore,  we  will  decline,  at  this  time, 
to  adopt  a  rule  having  the  effect  of 
varying  this  requirement.  We  will 
monitor  the  situation,  though,  and  if  it 
should  develop  that  the  lack  of  a 
provision  of  the  type  requested 
substantially  frustrates  the  legislative 
intent  and  hinders  the  ability  of 
corporations  to  engage  in  CIH 
operations,  we  may  readdress  the 
matter. 

We  wish  to  distinguish  the  situation  in 
the  preceding  paragraph  from  another 
type  of  interlocking  ownership  which 
appears  to  be  within  the  purview  of  this 
statute,  that  is  where  two  or  more 
companies  are  entirely  owmed  by  a 
single  individual  or  a  group  of 
individuals  organized  as  a  partnership, 
or  in  some  other  manner.  In  these 
situations  of  horizontal  organization, 
although  it  is  not  organized  in  the 
corporate  model,  it  appears  to  be  proper 
for  the  non-corporate  parent  or  parents 
of  such  companies  by  or  for  which 
service  is  proposed  to  be  identified  as 
such  in  an  appropriately  modified  notice 
form.  The  provision  of  49  U.S.C.  10524(b) 
(preceding  subsection  (b)(1)),  makes  it 
clear  that  the  exemption  is  available  to 
all  qualifying  “persons.”  By  definition 
this  term  includes  individuals  as  w'ell  as 
incorporated  entities.  There  is  nothing  to 
indicate  that  the  provisions  of  49  U.S.C. 
10524(b)  were  intended  to  bar 
operations  where  the  100-percent  ♦ 
ownership  is  present,  but  the 
organizations  are  structured  so  *hat  an 


individual  or  partnership  is  the  owner. 
Thus,  we  see  no  prohibition  against 
operations  by  such  firms  within  the 
exemption  involved.  No  modification  of 
the  interim  rules  appears  necessary  to 
effectuate  this  policy. 

B.  Scope  of  Notice 

Another  question  is  whether  a  notice 
may  be  filed  by  a  corporation  other  than 
the  ultimate  parent  of  a  corporate 
family.  It  is  our  interpretation  that  49 
U.S.C.  10524(b)  does  not  prevent  one 
other  than  the  ultimate  parent  from 
filing  the  notice  of  intent  required  in  49 
U.S.C.  10524(b)  (1)  and  (2).  This  could 
typically  occur  in  firms  with  vertipal 
forms  of  organization.  If  only  one  firm  is 
engaged  in  operations  to  which  CIH 
service  rules  pertain,  only  the  parent  of 
that  firm  need  file  a  notice  listing  its 
directly-  or  indirectly-owned 
subsidiaries.  It  may  not,  however, 
include  in  its  notice  firms  which  would 
be  subsidiaries  of  the  ultimate  parent 
which  comprise  a  different  branch  of  the 
conglomerate.  It  could  serve  these  only 
if  the  ultimate  parent  were  to  file  the 
notice.  Along  these  lines,  if  American 
operations  of  a  foreign  corporation  were 
grouped  under  one  domestic  corporate 
entity,  it  would  be  appropriate  for  that 
entity  to  file  the  notice  identifying  itself 
as  the  parent.  It  wou)d  only  be 
necessary  for  the  foreign  corporation  to 
comply  with  the  notice  requirements, 
and  identify  itself  as  ultimate  parent,  if 
traffic  which  is  under  its  specific  control 
moves  within  this  country.  Other 
situations,  where  only  limited 
operations  are  intended,  would  also 
appear  to  warrant  limited  filing. 

C.  Separate  Incorporation  of  CIH 
Operations 

Much  comment  within  tfiis  category 
relates  to  the  observation  in  the  notice 
of  interim  rules  that  it  would  be  proper 
for  private  carriers  to  establish  separate, 
wholly-owned  subsidiaries  to  perform 
CIH  operations.  Those  parties  which 
commented  on  this  issue  support  our 
position  that  Such  means  may  be  used  to 
perform  CIH  operations.  In  this  regard, 
we  have  considered  the  language  and 
legislative  history  of  Section  9,  and  are 
convinced  that  its  central  purpose  is  to 
_  terminate  the  prohibition  against  CIH 
service,  and  thus  to  reverse  the 
underlying  policy  approved  in  Schenley 
v.  United  States,  326  U.S.  432  (1946). 

That  policy  was  to  subject  to  regulation 
those  separate  transportation 
subsidiaries  established  to  serve 
affiliates. 

Given  that  the  statute  removes  CIH  by 
a  “person”,  which  includes  separately 
incorporated  subsidiaries,  from  the 
Commission's  jurisdiction  and  thus 


permits  corporate  families  to  set  up 
separate,  exempt  transportation 
subsidiaries  to  serve  the  corporate 
family,  the  question  has  arisen  whether 
a  subsidiary's  operations  must  be 
limited  only  to  proprietary  service  in 
CIH  operations.  We  believe  the  answer 
is  clearly  no.  First  of  all,  nothing  in  the 
statutory  language  or  the  legislative 
history  requires  or  suggests  such  a 
result.  Moreover,  in  our  recent  ruling  in 
Tata  Purchasing  B  Supply  Co.,  Inc.,  128 
M.C.C.  873  (1978),  as  implemented  in  Ex 
Parte  No.  MC-118,  43  Fed.  Reg.  55051 
(November  22'  1979),  we  adopted  a 
policy  of  allowing  private  carriers  to 
obtain  for-hire  authority  while 
maintaining  their  unregulated,  private 
transportation  operations.  Congress  was 
aware  of  our  decision.  As  long  as  the 
conditions  of  Ex  Parte  No.  MC-118  are 
satisfied,  we  see  no  impropriety  in  dual, 
private-regulated  service  by  a  corporate 
subsidiary  set  up  to  render  CIH.  None  of 
the  comments  on  this  question  offered 
views  supporting  a  contrary  position. 

This  in  turn  raises  a  correlative  issue. 
When  a  conglomerate  is  the  100-percent 
ow/ier  of  a  for-hire  transportation  firm, 
can  that  subsidiary  transportation  firm 
engage  in  CIH  for  its  corporate 
affiliates?  We  believe  the  answer  to  this 
question  is  yes.  Our  decision  in  Toto, 
supra,  recognizes  that  there  is  no 
statutory  prohibition  against  issuing  for- 
hire  authority  to  a  private  carrier, 
because  both  regulated  and  exempt 
operations  may  be  conducted  by  the 
same  firm.  That  principle  would  apply, 
as  well,  to  operations  by  a  for-hire 
carrier  under  the  provisions  of  49  U.S.C. 
10524(b)  for  its  corporate  affiliates,  even 
though  the  service  is  not,  in  a  strict 
sense,  complementary  to  private 
carriage  service.  More  importantly, 
however,  because  qualifying  CIH 
operations  are  exempt,  private  carriage, 
prevent  for-hire  carriers  from  also 
providing  CIH  service. 

We  note,  furthermore,  that  carriers 
are  not  restricted  to  serving  corporate 
affiliates  only  by  means  of  the  CIH 
exemption.  In  the  recent  decision  in 
Atlantic  Coast  Exp.,  Inc^,  Ext — East 
Coast  Ports,  132  M.C.C.  184  (1980),  the 
Commission  expressly  removed  the  bar 
to  carriers’  serving  affiliates  in 
certificated  operations.  Corporate 
families,  therefore,  have  numerous 
options  in  arranging  the  movement  of 
their  traffic,  which  should  enormously 
increase  the  efficiency  of  their 
operations. 

D.  Additional  Proceedings  Needed 

Other  substantive  matters  have  been 
raised  in  the  comments  that  are  of 
import  to  both  the  regulated  and 
unregulated  segments  of  the 


86764.  Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31.  1980  /  Rules  and  Regulations 


transportation  industry.  Because  of  their 
signiHcance,  it  appears  that  they  should 
be  afforded  consideration  independent 
of  this  proceeding.  The  first  of  these 
issues  is  whether  private  carriers  may 
perform  CIH  operations  by  using  owner- 
operators.  It  has  been  the  position  of  the 
Commission  that  when  an  owner  of 
equipment  contracts  to  provide  service 
to  an  individual  or  company  not 
engaged  in  transportation  operations, 
the  lessor  is  engaged  in  for-hire 
transportation  unless  the  shipper 
assumes  all  the  burdens  of 
transportation.  See  United  States  v. 
Drum.  368  U.S.  370  (1962).  Certain 
comments  contend  that  the  Drum 
decision  does  not  preclude  CIH 
operations  by  use  of  owner-operators. 

Another  question  which  has  been 
raised  is  whether  the  exemption  may  be 
seen  as  extending  to  CIH  service  by 
warehouses  or  air  freight  forwarder.  The 
example  given  is  a  situation  where  the 
unregulated  warehouse  or  air  freight 
forwarder  sets  up  a  subsidiary  to 
provide  for-hire  surface  transportation 
of  traffic  controlled  by  that  entity.  It  has 
been  posed  that  such  Hrms  may  not, 
upon  compliance  with  our  prescribed 
notice  requirments,  move  traffic  under 
the  control  of  the  parent  by  reason  of 
the  CIH  exemption.  Both  of  these 
matters  involve  issues  of  sufficient 
difficulty  to  warrant  being  considered 
separately  from  this  proceeding. 

IH.  Other  Matters 

A.  Procedural  Defects  Alleged 

It  is  asserted  that  there  has  been  a 
failure  to  analyze  energy  consumption 
consequences  as  required  by  49  CFR 
1106  and  1108  in  developing  the  interim 
rules.  This  position  is  without  merit,  for 
our  notice  of  interim  rules  specifically 
found  that  no  signficant  environmental 
or  energy  impacts  are  likely  to  result 
from  this  action.  Nothing  has  been 
identified  in  the  considered  comments 
which  would  warrant  a  different  result. 

B.  Minority  Opportunities. 

In  yet  another  vein,  the  Minority 
Trucking-Transportation  Development 
Corp.  (MTTDC),  questions  the 
sufficiency  of  the  interim  rules  to  meet 
the  needs  of  minority  carriers,  it  states: 

.  .  .  (T)he  intercorporate  hauling  plan 
must  allow  for  the  principal  to  agree 
that  where  the  traffic  is  moving  for  the 
account  of  the  U.S.  Government  the 
tenets  in  Public  Law  95-507  must  apply. 
Our  position  is  that  these  giant 
corporations,  with  20  to  30  wholly- 
owned  subsidiaries,  will  now  be  taking 
opportunities  away  from  the  minority 
transportation  industry,  in  contradiction 
to  the  National  Transportation  Policy. 


In  essence,  MTTDC  argues  that  the 
intercorporate  hauling  rules  will  divert 
traffic  from  minority  carriers.  While 
section  9  may  have  an  impact  on  the 
amount  of  traffic  available  to  for-hire 
carriers  in  general,  it  is  not  obvious  that 
such  diversion  would  occur  at  the 
expense  of  minority-owned  carriers.  In 
fact.  Congress,  recognizing  the 
detrimental  affect  of  regulation  on 
minority  participation  in  the  trucking 
industry  included  in  a  fitness-only  entry 
test  for  the  hauling  of  government 
freight.  The  new  competition  and 
improved  service  fostered  by  the 
participation  of  minority  firms  in  this 
traffic  may  actually  dissuade  private 
carriers  from  entering  the  government 
freight  market  on  the  scale  they  may 
have  anticipated  prior  to  entry  reforms. 
Congress  specifically  intended  that 
qualifying  carriers  have  the  freedom  to 
transport  their  own  products  in  their 
own  vehicles.  It  appears  clearly 
violative  of  Congressional  intent  to 
attempt  to  condition  that  freedom  in  the 
circumstances  involved  here. 

C.  Clarifications 

In  addition  to  revisions  in  accordance 
with  the  responses,  we  will  also  modify 
the  final  rule  in  minor  respects  to  make 
the  requirements  more  specific  and  easy 
to  follow.  The  reference  in  proposed  49 
CFR  1136.4(c)  to  49  CFR  1136.4(a)  will  be 
changed  to  49  CFR  1136.3(a).  This 
change  is  made  to  correct  an  obvious 
error  in  the  notice  of  interim  rules.  We 
note  that  when  an  updated  notice  is 
filed,  it  should  be  in  the  same  form  as  an 
original  notice,  with  appropriate 
additions  or  deletions. 

As  an  additional  matter,  our  interim 
rules  require  that  mailed  notices  be  sent 
by  "Certified”  mail.  This  requirement 
appears  unnecessarily  burdensome  and 
will  be  deleted.  Companies  are  welcome 
to  use  a  form  of  mailing  which  will 
result  in  their  receiving  a  return-receipt; 
however,  we  will  not  impose  this  as  a 
requirement.  W'hen  notices  are  received 
for  processing,  the  Secretary’s  Office 
will  then  issue  an  acknowledgment 
advising  whether  the  notice  is  in  order 
and  stating  a  projected  publication  date. 
Interim  rules  49  CFR  1136.2  and  1136.3(e) 
will  be  revised  to  conform  with  these 
findings. 

We  believe  the  interim  rules  as 
modified  here  will  enable  prompt, 
efficient  processing  of  the  notices 
required  by  the  Motor  Carrier  Act. 

While  some  substantive  matters  have 
been  considered  in  this  notice,  and 
others  have  been  identified  for 
consideration  in  related  proceedings,  we 
reaffirm  that  our  function  is  essentially 
one  of  defining  limits  for  these 
operations.  We  do  not  intend  to  regulate 


or  otherwise  hinder  the  actual 
performance  of  service  within  the 
exemption.  We  believe  our  rules  achieve 
this  objective  and  represent  a  balanced 
approach  to  adopting  effective 
procedures  while  imposing  minimum 
burdens  on  those  subject  to  the 
provisions  at  issue. 

We  adopt  our  preliminary  finding  in 
the  notice  of  proposed  rules  that  this 
action  does  not  significantly  affect  the 
quality  of  the  human  environment  or 
conservation  of  energy  resources.  No 
comments  have  been  submitted  on  any 
matter  indicating  that  a  contrary 
position  is  warranted,  these  rules  being 
essentially  procedural  to  implement 
requirements  established  by  Congress. 

Final  rules  adopted  in  this  proceeding 
are  set  out  in  the  appendix. 

This  notice  of  final  rules  is  issued 
under  the  authority  of  49  U.S.C.  10321 
and  5  U.S.C.  553. 

Dated:  December  19, 1980. 

By  the  Commission,  Chairman  Gaskins, 

Vice  Chairman  Gresham,  Commissioners 
Clapp,  Trantum,  Alexis,  and  Gilliam. 
Commissioner  Clapp  concurs  in  part  and 
dissents  in  part  and  will  submit  a  separate 
expression  at  a  later  date. 

James  H.  Bayne, 

Acting  Secretary. 

Appendix — Final  Rules  Implementing  49 
U.S.C.  10524(b) 

Accordingly,  49  CFR  Part  1136  is 
revised  to  read  as  set  forth  below: 

PART  1136— COMPENSATED 
INTERCORPORATE  HAULING 
OPERATIONS 

Sec. 

1136.1  Scope.  •  • 

1136.2  Applicability. 

1136.3  Notification. 

1136.4  Change(s]  in  participation 
intercorporate  hauling. 

Authority:  49  U.S.C.  103231  and  5  U.S.C. 

553. 

§  1136.1  Scope. 

Compensated  transportation  service 
by  a  member  of  a  corporate  family  for 
other  members  of  the  same  corporate 
family  (“Compensated  Incorporate 
Hauling”  or  “CIH”)  is  exempt  from 
Commission  regulation  except  for 
certain  notice  requirements.  To  qualify 
for  the  exemption,  the  participants  shall 
be  members  of  the  corporate  family  in 
which  the  parent  owns,  directly  or 
indirectly,  a  100-percent  interest  in  the 
subsidiaries.  These  regulations  prescribe 
.  procedures  for  compliance  with  the 
notice  requirements  of  49  U.S.C.  10524 
(b)  and  (c). 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Rules  and  Regulations  86765 


§1136.2  Applicability. 

Motor  carrier  service  under  this 
exemption  may  be  performed  as  soon  as 
the  notice  required  by  these  rules  is  filed 
with  the  Commission.  Where 
transmission  of  the  notice  is  through  use 
of  the  mails,  operations  may  begin  as 
soon  as  the  materials  are  placed  in  the 
mail.  In  all  cases  the  date  of  filing  will 
be  the  date  of  receipt  at  the  Interstate 
Commerce  Commission  Offices. 

§1136.3  Notification. 

(a)  General  requirements — Whenever 
a  corporation  seeks  to  initiate 
compensated  intercorporate  hauling  it 
shall  be  necessary  for  the  corporation  to 
prepare  a  Federal  Register  notice  in 
accordance  with  the  following  format: 

Notice  of  Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required  by  49 
U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  46  U.S.C. 

10524(b). 

1.  Parent  corporation  and  address  of 
principal  ofiice: 

2.  Vi^olly-owned  subsidiaries  which  will 
participate  in  the  operations,  and  State(8)  of 
incorporation: 

(i)  *  *  * 

(ii)  *  *  * 

(iii)  *  *  * 

(b)  Parties  subject  to  requirements — 
All  notices  must  be  submitted  by  the 
parent  of  the  corporate  family  for  whose 
members  the  proposed  compensated 
intercorporate  hauling  operations  are  to 
be  performed. 

(c)  Affidavit — ^The  notice  shall  include 
the  following  affidavit  fiom  an  officer  or 
other  person  legally  qualified  to  act  on 
behalf  of  the  parent: 

I  affirm  that - is  a  corporation 

which  directly  or  indirectly  owns  a  100 
percent  interest  in  the  subsidiaries 
participating  in  compensated  intercorporate 
hauling  under  49  U.S.C.  10524(b),  listed  in  the 
attached  notice. 

(d)  Declarations — An  affidavit  of  1(X)- 
percent  ownership  under  subsection  (c) 
shall  be  accompanied  by  a  declaration 
of  the  individual  making  the  affidavit,  in 
substantially  the  following  form: 

1, - ,  declare  under  penalty  of 

perjury  under  the  laws  of  the  United  States  of 
America  that  the  foregoing  is  true  and 
correct.  Executed  on  (date). 

The  declaration  shall  be  signed  by  the 
person  making  the  affidavit.  An  affidavit 
executed  in  this  manner  does  not  need  to  be 
notarized. 

(e)  To  whom  notice  sent — ^The  original 
and  one  copy  of  a  notice  of  intent  to 
engage  in  CIH  operations  shall  be  sent 
to:  Secretary,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423.  A 


notation  shall  appear  on  the  envelope  in 
which  the  notice  is  transmitted  as 
follows:  "CIH Notice”.  On  receipt  the 
Secretary’s  Office  will  issue  an 
acknowledgment  indicating  whether  the 
submission  is  in  order,  and  stating  a 
projected  publication  date. 

(f)  Cover  letter  requirement — ^Where 
the  office  which  has  prepared  a  notice 
on  behalf  of  a  corporate  family  differs 
from  the  one  executing  the  notice,  that 
office  shall  be  identified  in  a  cover  letter 
attached  to  the  tendered  notice. 

(g)  Miscellaneous — ^The  filing  of  a  CIH 
notice  does  not  initiate  a  proceeding 
before  the  Commission  nor  is  any  ri^t 
of  protest  created  by  publication  of  a  . 
notice  in  the  Federal  Register; 
publication  is  a  ministerial  function  and 
does  not  indicate  Commission 
investigation  or  affirmation  of  the 
representations  appearing  in  the  notice 
concerning  corporate  affiliation. 

(h)  Filing  fees — ^Filing  fees  as  provided 
for  in  49  CFR 1002  shall  accompany  the 
original  notice  of  intent  required  by  this 
Part.  A  separate  filing  fee  shall  also 
accompany  each  updated  notice 
required  by  this  part. 

§  1 1 36.4  Change(s)  in  participation  in 
intercorporate  hauling. 

(a)  If  the  parent  intends  that  an 
additional  subsidiary  participate  in  the 
compensated  intercorporate  hauling,  it 
shall  file  an  updated  notice. 

(b)  Whenever  the  interest  which  a 
corporation  owns  in  a  subsidiary 
participating  in  compensated 
intercorporate  hauling  becomes  less 
than  100  percent,  operations  under  49 
U.S.C.  10524(b),  by  or  for  that 
subsidiary,  shall  be  discontinued  and 
the  parent  shall  file  an  updated  notice 
within  10  days. 

(c)  Updated  notices  will  be  subject  to 
publication  in  the  Federal  Register  and 
shall  be  submitted  in  the  format 
prescribed  in  §  1136.3(a].  These  will  be 
subject  to  the  filing  fee  provided  in  49 
CFR  1002.2(d)(48). 

(d)  Where  there  is  action  by  a 
corporate  family  which  affects  the 
status  of  a  member  participating  in  CIH 
operations,  but  the  scope  of  the 
operations  remain  unchanged,  an 
updated  notice  need  not  be  filed.  Such 
actions  include,  but  are  not  limited  to:  ' 
name  changes  by  a  parent  or  subsidiary; 
absorption  of  a  subsidiary  into  a  parent 
resulting  in  extinction  of  its  separate, 
corporate  status.  However,  name 
changes  by  a  parent  or  subsidiary 
require  a  supplemental  notice  under  49 
CFR  1136.4.  Appropriate  changes  to 
indicate  such  occurrences  shall  appear 
in  any  updated  notices  required  by 
subsections  (a)  and  (b)  of  this  section. 


PART  1002— FEES 

Section  1002.2  Filing  Fees  is  amended 
as  follows: 

(1)  In  paragraph  (c)  new  material  is 
added  to  the  end  of  paragraph  (1).  As 
amended,  paragraph  (c](l]  reads  as 
follows: 

§1002.2  Filing  fees. 
***** 

(c)  Related  or  consolidated 
proceedings.  (1)  Separate  fees  need  not 
be  paid  on  related  applications  filed  by 
the  same  applicant  which  would  be  the 
subject  of  one  proceeding,  such  as  a 
single  petition  for  modification  of  more 
than  one  certificate  or  permit  held  by 
the  same  person:  a  related  plan  of  track 
relocation,  joint  use,  purchase  of 
trackage  ri^ts,  and  issuance  of 
secinities;  a  section  5  motor  common 
carrier  acquisition  application  combined 
with  a  related  section  207  application 
for  a  certificate  of  public  convenience 
and  necessity;  or  the  like.  In  such 
instances,  the  only  fee  to  be  assessed 
will  be  that  applicable  to  the  embraced 
proceeding  which  carries  the  highest 
filing  fee  as  listed  in  paragraph  (b)  of 
this  section;  except  that,  directly  related 
applications  involving  a  transfer  under 
section  206(a)(6)  or  section  212(b),  and 
an  application  on  Form  OP-OR-9  for 
gateway  elimination  and/or  a 
conversion,  the  sole  fee  shall  be  the 
basic  fee  for  the  transfer  application. 
Each  filing  of  an  original  or  updated 
notice  of  intent  to  engage  in 
compensated  intercorporate  hauhng 
operations  shall  be  considered  a 
separate  filing,  and  shall  be  subject  to 
payment  as  described  in  paragraphs 
(d)(45),  or  (d)(46)  of  this  section. 

2.  In  paragraph  (d),  new  items  (45)  and 
(46)  are  added  to  the  listing  under  “Part 
rV”  as  follows: 

*  •  •  *  • 

(45)  A  notice  required  by  49  U.a&  10S24(b)  to 

engage  in  compensated  intercorporate  hauling  _____  $150 

(46)  A  notice  required  by  49  CFR  1136.4  to  update  a 

previously  filed  notice  of  intent  to  engage  in  conv 

pensated  intercorporate  hauling . . . $150 

|FR  Doc.  80-40516  Filed  12-30-80;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Parte  No.  MC-122  (Sub-No.  2)] 

Lease  of  Equipment  and  Drivers  to 
Private  Carriers 

agency:  Interstate  Commerce 
Commission. 

action:  Proposed  policy  statement. 

summary:  The  Interstate  Conunerce 
Commission  proposes  to  reexamine  its 
policy  behind  the  restriction  which 
prohibits  owner-operators  and  others 
who  do  not  hold  authority  from  this 
Commission  from  leasing  their 
equipment  with  drivers  directly  to 
private  carriers. 

date:  Comments  are  due  on  or  before 
February  17, 1981. 

address:  Send  an  original  and  15 
copies,  if 'possible,  of  comments  to: 

Ex  Parte  No.  MC-122  (Sub-No.  2),  Room 
5416,  Office  of  Proceedings,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Rothstein,  202-275-7912; 
or 

Edward  E.  Guthrie,  202-275-7691. 

SUPPLEMENTARY  INFORMATION: 

History — Related  Rules 

This  proceeding  is  an  outgrowth  of 
changes  in  the  trucking  environment 
brought  about  by  the  Motor  Carrier  Act 
of  1980,  Pub.  L.  96-296,  94  Stat.  793, 
particularly  the  diminished  concern  over 
the  protection  of  traffic  and  revenues  of 
individual  certificated  common  carriers 
and  the  increased  flexibility  accorded 
private  carriers  under  Section  9  of  the 
Act.  In  Ex  Parte  No.  MC-122  (Sub-No.  1), 
Implementation  of  Intercorporate 
Hauling  Reform  Legislation,  (45  FR 
45526,  July  3, 1980]  as  required  by 
Section  9  of  the  Motor  Carrier  Act  of 
1980,  we  implemented  the  law  now 
permitting  affiliated  or  separately 
incorporated  wholly-owned  members  of 
the  same  corporate  family  or  affiliated 
companies  to  provide  for-hire 
transportation  services  within  the 
corporate  family  or  affiliated  companies 
(compensated  intercorporate  hauling,  or 
CIH),  subject  to  certain  conditions. 


without  obtaining  authority  from  the 
Commission.  Specifically,  the  Motor 
Carrier  Act  of  1980  exempts  CIH 
operations  from  Commission 
jurisdiction,  subsequent  to  certain  notice 
and  publication  requirements,  where  the 
participating  companies  are  100  percent 
owned  by  another  company.  As  a 
substantive  matter.  Ex  Parte  No.  MC- 
122  (Sub-No.  1)  concludes  that  CIH 
operations  performed  by  a  subsidiary 
established  for  the  specific  purpose  of 
providing  for-hire  transportation  for 
their  parent  or  corporate  affiliates  are 
exempt  under  the  Act. 

The  changes  made  by  the  Act  and  the 
conclusions  reached  in  Ex  Parte  No. 
M0122  (Sub-No.  1)  have  caused  us  to 
consider  whether,  in  light  of  the  exempt 
nature  of  private  carriage  operations,  we 
should  modify  our  current  policy 
prohibiting  persons  who  do  not  hold 
operating  authority  from  this 
Commission  (e.g.,  owner-operators)  from 
leasing  their  equipment  with  drivers 
directly  to  private  carriers  for  the 
performance  of  private  carriage 
operations,  whether  performed  pursuant 
to  the  CIH  regulations  or  not.  We  have 
instituted  this  proceeding  specifically  to 
address  this  issue.  We  solicit  comments 
from  carriers,  shippers,  and  other 
interested  parties. 

Background 

Under  the  existing  scheme  of 
regulation,  a  person  must  obtain 
operating  authority  from  the 
Commission  before  engaging  in  most 
types  of  interstate  for-hire  motor  carrier 
transportation.  Private  carriage 
operations  are  exempt  from  regulation 
under  49  U.S.C.  §  10524(a)  when  “(a)  the 
property  is  transported  by  a  person 
engaged  in  a  business  other  than 
transportation;  and  (2)  the 
transportation  is  within  the  scope  of, 
and  furthers,  a  primary  business  (other 
than  transportation)  of  the  person."  This 
distinction  has  caused  careful  scrutiny 
of  operations  to  determine  whether  the 
transportation  service  actually 
performed  is  for-hire  or  private  carriage. 

In  the  leading  Commission  decision 
addressing  this  issue,  H.  B.  Church 
Truck  Service  Co.  Com.  Car. 
Application.  27  M.C.C.  191, 195  (1941), 


the  Commission  stated  that: 

Essentially,  the  issue  is  as  to  who  has  the 
right  to  control,  direct,  and  dominate  the 
performance  of  the  service.  If  that  right 
remains  in  the  carrier,  the  carriage  is  for  hire 
and  subject  to  regulation.  If  it  rests  in  the 
shipper,  it  is  private  carriage  and  not  subject 
to  regulation  *  *  *. 

The  Commission  noted  that  so-called 
leases  of  equipment  by  a  carrier  to  a 
shipper  are  sometimes  subterfuges  and 
devices  to  evade  regulation,  particularly 
as  to  operating  authority  and  rates.  In 
order  to  protect  its  regulatory 
jurisdiction,  it  thus  created  the 
rebuttable  presumption  that  such 
equipment  leases  would  be  considered 
for-hire  transportation,  subject  to 
regulation.  The  Commission  maintained 
that  the  presumption  would  yield  to  a 
showing  that  the  shipper  has  the 
exclusive  right  and  privilege  of  directing 
and  controlling  the  transportation 
service.  Id,  at  196. 

The  Commission  subsequently 
required  that  shippers  not  only  “control” 
the  transportation  operation,  but  that 
they  also  assume,  in  significant 
measure,  the  characteristic  burdens  of 
the  transportation  business.  The 
Supreme  Court  upheld  the  Commission’s 
“burdens”  test  in  United  States  v.  Drum, 
368  U.S.  370,  375  (1962),  and  affirmed  the 
finding  that  owner-operators  who  had 
leased  their  equipment  to  the  shipper 
were  engaged  in  unauthorized  for-hire 
contract  carriage  operations,  despite 
evidence  of  genuine  shipper  control, 
because  the  shipper  had  shifted  the 
actual  burdens  of  the  transportation 
service  to  the  lessors.  Supra,  at  381.  The 
Commission's  “burdens”  test,  then, 
clearly  went  beyond  the  “control”  test 
formulated  earlier,  and  effectively 
precluded  any  arrangement  whereby  an 
owner-operator  could  lease  both 
equipment  and  driving  services  to  a 
shipper. 

We  believe  that  the  “burdens”  test  is 
no  longer  necessary  to  achieve 
legitimate  regulatory  objectives  in  light 
of  recent  statutory  changes.  That  test 
was  articulated  during  an  early  period 
of  motor  carrier  regulation  as  part  of  a 
comprehensive  regulatory  program 
designed  to  ensure  a  practical 
distinction  between  private  and  for-hire 
carriage.  The  Commission  declined  to 
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allow  private  carriers  to  engage  owner- 
operators  in  order  to  ensure  that  the 
competitive  relationship  established 
between  private  and  regulated  carriers 
in  the  Motor  Carrier  Act  of  1935  would 
not  be  altered  in  such  a  way  as  to 
encroach  upon  the  established  province 
of  regulated  carriers.  In  the  Motor 
Carrier  Act  of  1980,  Congress  has  plainly 
indicated  that  we  should  accord  less 
concern  to  the  existing  traffic  and 
revenues  of  individual  companies  while 
private  carriers  are  to  enjoy  increased 
freedom  in  a  way  that  will  contribute  to 
operating  efficiencies  and  achievement 
of  the  goals  set  forth  in  the  national 
transportation  policy.  This  latter 
purpose  is  reflected  in  the  exemption  of 
compensated  intercorporate  hauling 
from  economic  regulation.  In  our  view, 
there  is  no  longer  any  regulatory  need  to 
retain  a  "burdens”  test  designed  to 
restrict  the  flexibility  of  private  carriage 
operations  to  the  degree  formerly 
required,  on  the  one  hand,  and  protect 
the  enclave  of  common  carriers,  on  the 
other.  Indeed,  in  our  view,  such  restraint 
on  private  carriers  would  tend  to 
frustrate  Congressional  directives  to 
accord  that  group  increased 
opportunities  for  improved  efficiency.  At 
the  same  time,  allowing  private  carriers 
to  employ  owner-operators  under 
properly  controlled  circumstances  will 
promote  a  more  competitive  common 
carrier  sector  consistent  with  the 
underlying  thrust  of  the  Motor  Carrier 
Act  of  1980. 

We  do,  however,  acknowledge  the 
continued  need  to  maintain  a  workable 
distinction  between  private  and  for-hire 
carriage.  We  propose  to  return  to  the 
original  concept  of  "control”,  set  forth  in 
Church,  supra,  to  achieve  this 
distinction. 

It  is  no  longer  apparent,  for  this 
agency’s  regulatory  purposes,  that  the 
mere  employment  of  owner-operators 
divests  the  private  carrier  of 
responsibility  in  derogation  of  the 
definition  of  private  carriage.  Under  mu* 
regulations  set  forth  at  49  CFR  Part  1057, 
regulated  carriers  may  properly  augment 
their  equipment  fleets  by  leasing 
equipment  and  drivers  &om  other 
carriers  on  a  long-term  or  single-trip 
basis.  49  U.S.C.  10922(e)(3)(A): 

American  Trucking  Associations  v. 
United  States,  344  U.S.  298,  303-04 
(1953).  Authorized  carriers  availing 
themselves  of  the  leasing  regulations 
must  maintain  exclusive  possession, 
control,  use  of  and  responsibility  for  the 
leased  equipment.  Private  carriers, 
however,  enjoy  no  such  flexibility  in 
augmenting  their  fleets.  They  may  add 
to  their  fleets  by  renting  vehicles  only, 
and  by  obtaining  vehicles  from  one 


source  and  drivers  fiom  a  separate 
source.  Rittenhouse,  Investigation  of 
Certificate,  78  M.C.C.  389  (1958); 
Personnel  Service,  Inc.  Et  AL- 
Investigation,  110  M.C.C.  695  (1969).  But 
they  may  not  supplement  their  fleets 
with  equipment  leased  from  owner- 
operators.  United  States  v.  Drum,  supra. 
We  see  no  regulatory  purpose  to  be 
served  by  continuing  Ais  distinction  of 
fleet  augmentation  between  private  and 
for-hire  carriers,  and  believe  that  both 
classes  of  carriers  can  exercise  proper 
control  or  responsibility  over  equipment 
leased  with  drivers. 

The  Supreme  Court,  in  Drum, 
characterized  our  earlier  decision  as 
resting,  in  part,  on  the  conclusion  that  to 
constitute  valid  private  carriage,  no 
party  other  than  the  shipper  could  have 
"any  right  to  control,  direct,  and 
dominate  the  transportation.”  368  U.S.  at 
381  (emphasis  added).  At  the  time  Drum 
was  decided,  the  Commission  was  far 
more  concerned  than  we  are  today  with 
ensuring  that  private  carriers 
maintained  a  narrowly  defined  role  in  a 
heavily  regulated  motor  carrier  industry. 
Indeed,  the  Court’s  opinion  recognizes 
this.  'The  Commission  properly  read  the 
for-hire  definition  broadly  to  ensure  that 
private  carriers  could  operate  only 
where  they  exercised  all  the  key 
elements  of  control.  We  believe, 
however,  there  is  no  longer  any 
regulatory  purpose  to  be  served  by 
maintaining  an  absolute  requirement  as 
set  forth  in  Drum,  and  that  control  or 
responsibility  can  properly  be  shared 
between  private  carriers  and  owner- 
operators.  No  longer  apprehensive  that 
equipment  leases  could  be  surreptitious 
arrangements  to  evade  our  regulatory 
jurisdication  as  annoimced  in  Church, 
supra,  we  now  believe  that  the  use  of 
owner-operators  by  private  carriers 
would  reflect  an  independent  business 
judgment  that  such  use  constitutes  a 
more  efficient  employment  of  a  shipper’s 
resources.  ’Thus,  a  keystone  of  our  prior 
policy  has  evaporated. 

While  we  are  not  prepared  to  broaden 
the  rights  of  private  carriers  to  an 
unlimited  degree,  we  are  satisfied  that 
the  decision  of  private  carriers  to  use 
owner-operators  in  lieu  of  establishing 
or  augmenting  their  own  fleets  in  more 
traditional  ways  may  well  involve 
sufficient  indicia  of  of  responsibility 
over  the  entire  operation  so  as  to 
constitute  permissible  private  carriage. 
The  spectrum  of  control  contains  a  point 
at  which  the  amount  of  control  is  so  lax 
that  beyond  it  is,  for  all  intents  and 
purposes,  an  area  subject  to 
Commission  jurisdiction.  We  seek 
comments,  therefore,  from  the  industry 
which  this  proposed  policy  would  affect. 


on  the  amount  of  control  or 
responsibility  which  will  allow  owner- 
operator  leasing  to  private  carriers,  yet 
also  maintain  a  clear  and  practical 
distinction  between  private  and  for-hire 
carriage.  Some  indicia  of  responsibility 
which  we  believe  would  ensure  an 
operation’s  legitimacy  as  private 
carriage  would  be  the  shipper’s 
exclusive  use  and  control  of  the  owner- 
operator’s  equipment  and  services  use 
and  control  of  the  owner-operator’s 
equipment  and  services  for  the  period  of 
the  lease;  the  shipper’s  assumption  of 
variable  costs  of  the  transportation; 
liability  in  the  event  of  loss;  or  requiring 
the  shipper  to  bear  the  costs  of  safety 
and  regulatory  compliance.  Related 
issues  are  the  length  of  the  lease; 
whether  trip-leasing  can  or  should  be 
allowed;  and  whether  to  limit  the 
number  of  shippers  an  owner-operator 
may  serve. 

In  addition,  there  are  certain 
implications  of  the  proposal  on  which 
we  believe  public  comment  would  be 
particularly  helpful. 

1.  Utility — Privately-owned  or  leased 
truck  fleets  may  represent  a  relatively 
substantial  portion  of  corporate  capital, 
management,  and  other  resources.  The 
Congressional  mandate  in  the  national 
transportation  policy  to  promote 
competition  and  efficient  transportation 
services  to  meet  the  needs  of  shippers 
and  to  allow  for  the  productive  use  of 
equipment  and  energy  resources,  49 
U.S.C.  10101(a)(7),  suggests  that  we 
explore  the  option  of  owner-operator 
leasing  as  a  means  of  achieving  those 
goals.  The  amount  and  types  of  benefits 
that  could  prospectively  redoimd  to 
existing  private  fleet  operators  would 
depend,  of  course,  on  a  shipper’s 
particular  transportation  requirements 
and  the  extent  of  private  operations. 
Comments  are  sought  on  these  and 
related  issues  concerning  operators  of 
private  fleets. 

2.  Commercial  Lessors — ^The 
Interstate  Commerce  Act,  of  course, 
recognizes  the  right  of  shippers  to 
transport  their  own  goods  in  bona  fide 
private  carriage.  49  U.S.C.  §  10524(a). 
However,  in  many  instances,  the  various 
arrangements  which  are  made  to 
accomplish  this  goal  raise  the  question 
whether  the  shipper  involved  is  actually 
engaged  in  bona  fide  private  carriage  or, 
rather,  whether  it  is  the  recipient  of  for- 
hire  motor  carrier  service.  Many 
shippers  operating  their  own  equipment 
fleets  do  not  own  their  vehicles  but 
rather,  for  various  business  reasons, 
lease  the  vehicles  from  independent, 
non-carrier  equipment  leasing 
organizations.  Drivers  are  employed  by 
the  shipper  or  are  procured  fi'om  a 
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separate  and  unrelated  personnel 
source.  In  these  situations,  the  shipper 
characteristically  assumes  the  burdens 
of  the  transportation  enterprise,  and 
would  properly  be  engaged  in  private 
carriage  operations.  Drum,  supra.  We 
seek  public  comment  on  whether  our 
conclusions  regarding  owner-operators 
necessarily  lead  to  the  conclusion  that 
commercial  lessors  may  offer,  in 
addition  to  equipment,  drivers  to  lessees 
engaged  in  private  carriage,  without 
disturbing  the  principles  upon  which 
Drum,  Personnel  Service,  supra,  and 
related  decisions  rely. 

3.  Effect  upon  owner-operators — We 
contemplate  that  this  proposal  would 
have  a  salutary  effect  upon  the  owner- 
operator  segment  of  the  motor  carrier 
industry.  At  the  same  time,  we  realize 
that  individual  owner-operators  are 
perhaps  the  most  ill-equipped  of  the 
potentially  affected  parties  to  comment 
on  this  proceeding.  They  are  generally 
unfamiliar  with  the  notice  and  comment 
process  of  administrative  law,  and  do 
not  have  the  facilities  to  direct  their 
attentions  to  proceedings  such  as  these. 
Nevertheless,  we  urge  representatives  of 
the  owner-operator  industry  to  file 
comments  and  to  encourage  individual 
owner-operators  to  participate. 

Owner-operators,  at  public 
Commission  conferences,  have  opposed 
Commission  policy  which  precludes 
them  from  leasing  their  equipment 
directly  to  shippers.  Such  a  policy,  they 
conclude,  prohibits  them  from  becoming 
effective  competitors  for  traffic.  Their 
desire  is  to  achieve  the  same  efficiency 
of  operations,  productivity  of  equipment, 
and  balance  of  operations  that  larger 
carriers  strive  to  maintain.  A  policy 
allowing  the  leasing  of  equipment  with 
drivers  to  private  carriers  would 
effectively  place  a  new  source  of  traffic 
at  owner-operators'  disposal.  This  could, 
in  turn,  preserve  the  integrity  of  the 
owner-operator  sector  in  the  overall 
scheme  of  motor  carrier  transportation 
by  removing  unnecessary  regulatory 
impediments  to  achieving  increased 
operating  efTicencies,  increased 
revenues,  greater  fuel  savings,  and  more 
productive  use  of  equipment. 

An  additional  yet  pivotal  issue 
concerns  owner-operator  employment 
status.  In  the  regulated  sector  of  motor 
carrier  transportation,  the  leasee’s 
assumption  of  exclusive  possession, 
control,  use  of,  and  responsibility  for  the 
leased  equipment  does  not  normally 
disturb  the  equipment  lessor’s  status  as 
an  independent  contractor. 
Arrangements  can  be  perceived, 
however,  whereby  an  owner-operator 
could  lease  equipment  to  a  private 
carrier  and  perform  in-house 


transportation  services,  similar  to  the 
shipper’s  private  carriage  operations  in 
which  a  driver  was  employed.  The 
amount  of  control  that  may  ultimately 
be  required  in  order  to  legitimize  private 
carriage  operations  conducted  with 
owner-operators  may  raise  serious 
questions,  for  the  owner-operator  and 
the  lessee,  concerning  owner-operators’ 
continued  and  commonly  held  status  as 
independent  contractors.  Resolution  of 
this  issue  will  have  a  bearing  on  the 
extent  to  which  owner-operators  would 
be  used  by  private  carriers  and  shippers. 

We  see  no  reason  why  the  leasing  of 
owner-operators  to  private  carriers 
should  result  in  a  change  in  status; 
leasing  to  common  carriers,  after  all 
does  not  convert  independent  ovmer- 
operators  into  employees.  We 
nonetheless  request  comments  on 
whether,  through  custom,  practice,  or 
arrangement,  owner-operator  lessors 
engaging  in  private  carriage  operations 
may  experience  a  change  in  status  from 
"independent  contractor’’  to 
“employee’’. 

4.  Effect  upon  Authorized  Carriers — 
Many  authorized  carriers  have  engaged 
the  services  of  owner-operators 
exclusively  or  to  augment  their 
equipment  fleets.  Shippers  commonly 
use  authorized  carriers,  who  in  turn  use 
owner-operators,  either  exclusively  or 
for  overflow  trafflc  during  peak  periods 
to  augment  their  own  private  fleets.  If  it 
is  determined  that  owner-operators  may 
lease  their  equipment  to  private  carriers, 
then  trafflc  normally  handled  by  an 
authorized  carrier  may  be  diverted  to 
the  owner-operator  who  negotiates 
independently  to  transport  a  private 
carrier’s  frieght. 

Comments  are  sought  flom  authorized 
carriers  explaining  how  and  why  traffic 
may  be  diverted  from  them,  setting 
forth,  with  substantiation,  any  projected 
materially  adverse  effects.  We  stress,  in 
this  connection,  that  we  should  be 
alerted  to  public  harm  as  opposed  to 
simply  private  harm  to  individual  firms. 
Carriers  should  also  address  other 
relevant  issues  that  would  arise  in  the 
promotion  of  competitive  and  efficient 
transportation  services  mandated  by  the 
national  transportation  policy.  They 
must  bear  in  mind  that  while  freight 
transported  by  private  carriers  is 
exempt  and  could  therefore  be 
transported  by  owner-operators, 
authorized  carrierrs  would  not  be 
precluded  fl:om  participating  in  the 
negotiations  for  and  transportation  of 
private  freight. 

Environmental  and  Energy 
Considerations 

We  do  not  believe  that  this  request  for 
comments  or  subsequent  Commission 


action,  if  any,  on  these  issues  will  have 
any  significant  impact  upon  the  quality 
of  the  human  environment.  We  do 
anticipate  that  further  action  will 
improve  operating  efficiencies,  reduce 
empty  mileages,  and  increase 
productivity  of  revenue  equipment,  thus 
contributing  to  the  conservation  of  ‘ 
energy  resources.  In  any  event,  we 
invite  comments  which  identify 
significant  effects  Jthis  proceeding  may 
have  on  either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

This  notice  is  issued  pursuant  to  5 
U.S.C.  553. 

By  the  Commission,  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Commissioners 
Clapp,  Trantum,  Alexis,  and  Gilliam. 

Decided:  December  19, 1980. 

James  H.  Bayne, 

Acting  Secretary. 

|FR  Doc.  80-40445  Filed  lZ-SO-60;  8;4«  ani| 

BILUNG  CODE  7035-O1-M 


[Ex  Parte  No.  MC-122  (Sub-No.  3)] 

interpretation—Intercorporate  hauling 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Petition  for  Declaratory  Order. 

SUMMARY:  We  have  been  asked  to 
determine  whether  the  exemption  of  ’ 
Section  9  of  the  Motor  Carrier  Act  of 
1980  (Pub.  L.  96-296,  94  Stat.  798)  is 
available  to  certain  types  of  companies. 
We  believe  that  49  U.S.C.  10524  (a)  and 
(b)  are  interrelated  so  as  to  render  the 
exemption  of  Section  9  unavailable  to 
transportation  firms  and  their 
subsidiaries.  We  propose,  however,  to 
allow  affiliates  of  warehousing 
operations  to  perform  private  carriage 
service  by  reason  of  the  intercorporate 
hauling  exemption. 
date:  Comments  are  due  on  or  before 
February  17, 1981. 

ADDRESSES:  Send  an  original,  and,  if 
possible,  15  copies  of  comments  to:  Ex 
Parte  No.  MC-122  (Sub-No.  3),  Room 
5416,  Office  of  Proceedings,  Interstate 
Commerce  Commission,  Washington, 

DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melvin  B.  Werner,  (202)  275-7985,  or 
Edward  E.  Guthrie.  (202)  275-7691. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Motor  Carrier  Act,  exempts 
compensated  intercorporate  hauling 
(CIH)  from  licensing  provisions 
otherwise  applicable  to  for-hire  motor 
carrier  operations.  Its  terms,  however, 
limit  the  applicability  of  the  exemption 
to  situations  where  the  corporation 
providing  service  is  a  100  percent  owner 
of  the  company  by  or  for  which  trafflc  is 
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being  transported.  Other  provisions 
require  notification  to  the  Commission, 
publication  of  the  notice  in  the  Federal 
Register;  and  carrying  of  the  notice  in 
the  cab  of  vehicles  performing  CIH 
service. 

On  July  3, 1980,  the  Commission 
published  a  notice  of  interim  rules 
implementing  the  CIH  provisions  of  the 
Act  in  Ex  Parte  No.  MC.122  (Sub-No.  1) 
(45  FR  45526).  That  notice  requested 
comments  on  the  suitability  of  the 
proposed  rules  as  Hnal  implementing 
regulations.  Several  comments  raised 
substantive  questions  which  it  did  not 
appear  appropriate  to  consider  in  a 
proceeding  dealing  essentially  with 
procedureal  matters.  One  comment,  filed 
by  Cape  Air  Freight  was  framed  in  the 
alternative  as  a  petition  for  a 
declaratory  order  concerning  possible 
limitations  on  the  CIH  exemption.  This 
pleading  raises  questions  of  statutory 
interpretation  which  will  be  described 
below. 

The  question  posed  in  the  Cape 
petition  is  whether  a  carrier,  particularly 
an  air  freight  forwarder  or  airline,  may 
‘‘spin-off’  a  100  percent-owned  trucking 
company  established  to  provide  service 
for  the  parent  carrier  under  the  CIH 
provisions  of  the  Act.*  Other  comments 
have,  more  hypothetically,  inquired 
whether  such  a  course  may  be  followed 
by  non-carriers,  such  as  warehouses, 
which  control  freight  but  are  not 
themselves  able  to  perform 
transportation  as  unregulated,  private 
carriers.  See/.C.C.  v.  V.S.C,  Wholesale- 
Warehouse  Co.,  312  F.  Supp.  542  (S.D.  ID 
1969). 

In  the  petition  for  declaratory  order 
Cape  Air  Freight  posits  that  various 
regulated  carriers  are  in  the  business  of 
providing  alternate,  surface 
transportation  for  air  carriers  and  their 
frequently  affiliated  forwarders.  It 
observes  that  if  air  carriers  are  found 
able  to  perform  surface  service  under 
their  own  corporate  umbrellas  without 
b'fecoming  subject  to  ICC  regulation,  the 
operations  of  independent,  regulated 
carriers  stand  to  be  adversely  affected. 

We  conclude  that  affiliates  of  carriers 
operating  in  the  air  transportation  mode 
are  not  subject  to  the  CIH  exemption. 

We  recognize  that  combined  air  and 
surface  capability  within  the  same 
company  would  increase  the  flexibility 
of  the  transportation  system  to  the  likely 
benefit  of  users  of  air  freight  services.  At 


’  Our  notice  of  interim  rules  in  Ex  Parte  No.  122 
(Sub-No.  1)  observed  that  under  section  9,  it  would 
be  proper  for  shippers  to  establish  separate 
transportation  subsidiaries  to  provide  exempt,  CIH 
service,  previously  such  operations  had  been 
considered  subject  to  regulation,  and  required  a 
license  from  this  Commission.  See  Schenley  Carp.  v. 
United  States,  326  U.S.  432  (1946). 


the  same  time,  we  are  not  concerned 
that  improvements  in  the  intermodal 
capability  will  adversely  affect 
regulated  carriers  since,  on  balance,  we 
see  no  public  harm  flowing  from  such 
redistribution  of  existing  traffic.  Our 
determination  flows  from  our  belief  that 
Congress  has  not  seen  fit  to  extend  the 
CIH  exemption  to  companies  whose 
principal  business  is  the  provision  of 
transportation. 

We  note  that  the  CIH  exemption  is 
codified  at  49  U.S.C.  10524(b].  The  prior 
subsection,  49  U.S.C.  10524(a],  embodies 
the  so-called  “principal-business”  test 
which  allows  private  carriage 
operations  to  be  performed  only  when 
such  operations  are  in  furtherance  of  > 
some  primary,  non-transportation 
enterprise.  In  view  of  the  inclusion 
under  the  same  code  section  of  the 
“primary  business”  standard  and  the 
CIH  exemption,  we  believe  that  49 
U.S.C.  10524(a)  must  be  complied  with 
before  the  exemption  in  subsection 
10524(b)  applies.  Wliere  an  air  freight 
forwarder  or  other  non-regulated 
transportation  entity  is  the  parent  of  a 
separate  motor  carrier  this  test  would 
not  be  satisfied. 

We  further  believe  that  the  concurrent 
adoption  in  the  Motor  Carrier  Act  of  49 
U.S.C.  10526(a)(8)(B)  supports  our 
interpretation.  That  provision  exempts 
from  our  regulation  transportation  of 
passengers  or  property  by  motor 
vehicles,  “as  part  of  a  continuous 
movement,  which  has  been  or  will  be 
transported  by  an  air  carrier.”  By  having 
specifically  exempted  such  continuous 
operations,  and  also  having  exempted 
emergency  substitute  service  in  49 
U.S.C.  10526(a)(8)(C),  it  appears  that  it  is 
not  within  the  legislative  intent  to 
authorize  those  operating  within  the 
mode  of  air  carriage  freely  to  substitute 
surface  operations  for  movements  by 
air,  without  those  operations  becoming 
subject  to  Conun.oSion  scrutiny. 

As  a  consequence,  we  conclude  that 
affiliates  of  carriers  operating  in  the  air 
transportation  mode  are  not  subject  to 
the  CIH  exemption.  We  request 
comments  on  that  view  and  on  the 
related  questions  which  follow:  (1) 
Would  such  a  finding  apply  equally  to 
motor  carriers  affiliated  with  carriers 
operating  in  other  modes  (e.g.  rail, 
water)?  (2)  Should  specific  regulations 
be  adopted  to  preclude  the  filing  of  CIH 
notices  provides  for  in  49  U.S.C. 
10524(b)(1),  (2)  and  (4),  by  firms  which 
are  engaged  only  in  transportation 
operations?  and  (3)  If  so,  what  form 
should  such  regulations  take? 

We  turn  now  to  the  other  question 
framed  in  comments  in  Ex  Parte  No. 
MC-122  (Sub-No.  1),  of  whether  non¬ 
transportation  businesses,  such  as 


warehouses,  may  set  up  affiliates  to 
move  their  freight  under  the  CIH 
exemption.  In  I.C.C.  v.  V.S.C. 
Wholesale-Warehouse  Co.,  supra,  it 
was  determined  that  warehouses  in 
particular,  could  not  engage  in  private 
carriage,  because  of  the  requirements  of 
then  49  U.S.C.  303  (c)  [now  49  U.S.C. 
10524(a)]  that  such  operations  be  both  in 
furtherance  of  a  principal  or  primary 
non-transportation  enterprise,  and  also, 
within  the  scope  of  such  activities. 

Under  the  facts  presented,  the 
transportation  of  freight  for  patrons  was 
found  to  constitute  for-hire,  contract 
carriage,  as  defined  in  then  49  U<S.C. 
303(b)(15). 

The  facts  in  the  V.S.C.  case  are 
sufficiently  germane  to  warrant 
restatement  here.  In  that  proceeding,  the 
warehouse  operator  maintained  a  truck 
fleet  with  which  it  transported  exempt 
produce  in  interstate  commerce.  It  also 
moved  nonexempt  traffic  between  its 
various  storage  locations,  assertedly  to 
enable  it  to  meet  customer  delivery 
instructions  in  a  more  responsive 
manner.  While  the  advantages  of  the 
transportation  service  to  patrons  of  the 
warehouse  were  implicitly  recognized, 
the  principal  purpose  of  the  operations 
was  found  to  be  that  of  repositioning 
equipment  used  in  exempt  haulage.  The 
Court  specifically  concluded  that  while 
these  operations  made  defendant’s 
carrier  service  more  efficient,  this  factor 
did  not  warrant  finding  the  nonexempt 
service  within  the  scope  of  the 
warehousing  business  in  which  it  was 
engaged. 

It  is  our  view  that  it  would  now  be 
proper  to  hold  that  such  carrier 
operations  are  within  the  scope  of  a 
primary  non-transportation  business. 
We  note  that  all  of  the  various  entities 
involved  in  moving  goods  and  products 
from  their  source  to  the  ultimate  market 
must  provide  a  broader  range  of 
services  to  enhance  the  efficiency  of  the 
overall  transportation  system.  We 
believe  that  warehouses  should  be  able 
readily  to  reposition  stock  of  their 
clientele  while  in  their  possession  by 
means  of  interstate  hauling,  and  that  we 
should  facilitate  these  operations 
whenever  possible.  Comments  of 
interested  parties  should  address  the 
question  of  whether  this  premise  is 
correct,  and  provide  data  in  support,  if 
possible. 

We  observe  that  a  finding  that  motor 
transportation  by  warehouses  is  within 
the  scope  of  a  non-transportation 
business  would  not  be  contrary  to  the 
legislative  intent  prompting  Congress  to 
adopt  the  “primary  business”  standard. 
This  provision  was  largely  corrective  in 
nature,  with  its  objective  being  to  bring 
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an  end  to  many  clandestine 
transportation  operations  being 
conducted  under  the  guise  of  private 
carriage.  See  Church  Point  Wholesale 
Bev.  Co.  V.  United  States,  200  F.  Supp. 

508  (W.D.  LA  1961),  citing  Senate  Report 
No.  1647,  85th  Cong.  2d  Sess.  523-525 
(1958).  The  particular  services  to  which 
the  provision  was  directed  involved 
“buy-sell"  transactions  which  imparted 
a  misleading  appearance  to  the 
operations  being  performed. 

Warehouses  providing  transportation 
services  have  not  historically  engaged  in 
such  practices,  and  it  appears  that 
extending  the  primary  business  test  to 
their  operations  may  have  been  more  to 
insulate  regulated  carriers  from 
competition  than  to  protect  the  public 
from  imscrupulous  operators.  While 
such  insulation  may  have  once  been  a 
valid  regulatory  objective,  it  clearly  is 
no  longer  in  lig^t  of  the  Motor  Carrier 
Act  of  1980. 

In  addition  to  discussing  the  matters 
set  out  above,  comments  should  identify 
what,  if  any,  signiHcant  effect  this 
proceeding  may  have  on  either  the 
quality  of  the  human  environment  or 
conservation  of  energy  resources. 

(49  U.S.C.  10101,  and  10321  and  5  U.S.C. 

554(e]) 

Decided  December  19, 1980. 

By  the  Commission,  Chairman 
Gaskins,  Vice  Chairman  Gresham, 
Commissioners  Clapp,  Trantum,  Alexis, 
and  Gilliam.  Commissioner  Gilliam 
concurring  with  a  separate  expression. 
Commissioner  Clapp  concurs  in  part  and 
dissents  in  part  and  will  submit  a 
separate  expression  at  a  later  date. 

James  H.  Bayne, 

Acting  Secretary, 

Commissioner  Gilliam  concurring: 

While  we  are  only  seeking  comments 
here  on  whether  motor  carriers  affiliated 
with  carriers  operating  in  other  modes 
(e.g.  rail,  water)  are  subject  to  the  CIH 
exemptions,  it  is  my  opinion  that  they 
are  not.  We  make  this  conclusion 
relating  to  motor  carrier  affiliates  of 
carriers  operating  in  the  air 
transportation  mode.  Section  10524  of 
the  Motor  Carrier  Act  of  1980 
specifically  states  that  to  be  eligible  for 
the  exemption,  the  “property  is 
transported  by  a  person  engaged  in  a 
business  other  than  transportation.”  1  do 
not  know  how  we  can  logically  conclude 
that  rail  and  water  carriers  are  not 
primarily  engaged  in  transportation. 

In  addressing  the  question  of  whether 
a  person  engaging  in  a  warehousing 
business  is  subject  to  the  CIH 
exemption,  parties  should  address  the 
question  of  whether  a  warehousing 
business  meets  the  definition  of  a 


"motor  private  carrier”  that  must  be  the 
owner,  lessee,  or  bailee  of  the  property 
being  transported.  It  is  also  important 
that  we  receive  comments  concerning 
how  such  an  exemption  for  a 
“warehouse"  would  affect  our  regulation 
of  freight  forwarders. 

(FR  Doc.  80-40446  Piled  12-30-80;  8:45  am] 

BILLING  CODE  7035-01-M 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday  December  31. 1980  /  Notices 


86771 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1002, 1003, 1011,  and 
1100 

[Ex  Parte  No.  55  (Sub-No.  43)] 

Rules  Governing  Applications  for 
Operating  Authority 

agency:  Interstate  Commerce 
Commission. 

action:  Final  rule. _ 

summary:  This  document  adopts  final 
rules  which  govern  applications  for 
operating  authority  filed  with  the 
Interstate  Commerce  Commission.  The 
rules  modify  the  Commission’s 
permanent  authority  procedures 
governing  the  issuance  of  certificates, 
permits  and  licenses  to  motor  and  water 
carriers,  freight  forwarders,  and  brokers 
to  speed  up  administrative  processes. 
Interim  rules  were  adopted  at  45  FR 
45534,  July  3, 1980,  and  amended  at  45 
FR  80109,  December  3, 1980.  Comments 
were  requested  on  their  suitability  as 
final  rules.  These  rule  changes  are  made 
necessary  by  the  Motor  Carrier  Act  of 
1980,  which  altered  entry  standards  for 
motor  carriers  of  property,  and  which 
imposed  statutory  deadlines  on  non-rail 
proceedings. 

DATES:  Applications  affected  by  these 
rules:  Applications  filed  on  or  after 
February  9, 1981  will  use  these  rules. 
Applications  filed  between  July  3, 1980, 
and  February  9, 1981,  will  continue  to 
use  the  imterim  rules. 

FOR  FURTHER  INFORMATION  CONTACT: 

Obudsman's  Office — 202-275-7440, 

Peter  Metrinko — 202-275-7805,  Edward 
E.  Guthrie— 202-275-7691. 

For  copies  of  these  rules:  Office  of  the 
Secretary  202-275-7307  or  800-424-5230. 
SUPPLEMENTARY  INFORMATION: 

Appropriate  Application  Form 

Applications  under  these  final  rules 
shall  be  filed  on  the  modified  OP-1  form 
dated  1-81. 

Topic  Index 

A.  Introductory  Matters 

1.  Background 

2.  Handbooks  to  guide  applicants  and 

protestants 

3.  Terminology  and  renumbering 

B.  Major  Issues 

1.  The  case-in-chief  format 

2.  Adequacy  of  43-day  time  limit  for  protests 

3.  Proper  notice  to  applicant  under  5  U.S.C. 

554(b) 

4.  Restrictive  amendments 

6.  Applicants’  threshold  burden — motor 
carrier  proceedings 

a.  Guidelines  for  the  processing  of  opposed 
cases 

b.  Status  of  unopposed  cases 
6.  Oral  hearings 


a.  Content  of  oral  hearings 

b.  Notice  of  oral  hearings 

7.  Supporting  evidence  in  motor  common 

carrier  cases 

8.  Prior  Commission  policy  statements  which 

afiect  the  application  process 

a.  Related  issues  in  a  single  application 

b.  New  evidence  in  rebuttal  statements 

c.  Operational  feasibility 

d.  “Toto"  policy — imposition  of  conditions 

e.  Rule  of  eight 

f.  Solicitation  of  withdrawal  of  shipper 
support  by  protestants 

g.  Ex  Parte  No.  MC-121 

h.  Extensions  of  time 

i.  The  issue  of  rates  in  application 
proceedings 

9.  Elimination  of  notarization  requirement 

10.  Deletion  of  financial  information 

11.  Passenger  carrier  interests 

C.  Miscellaneous  Matters 

1.  Petitions  to  modify 

a.  Petitions  for  correction 

b.  Petitions  for  clarification  or 
interpretation 

c.  Petitions  to  modify  permits  under  49  CFR 
1002.2(d)(8) 

2.  Changes  to  the  application  form 

3.  Caption  summary  examples 

4.  Pack-and-crate  applications 

5.  Property  broker  applications  and  property 

broker  affiliations 

6.  Requirement  that  applicant  describe 

circumstances  why  community  not 
regularly  served 

7.  Obtaining  copies  of  the  application  from 

the  applicant 

8.  Limited  time  to  reply 

9.  Consolidation  of  separate  applications 

10.  Page  limitation  on  abstract  of  protestants’ 

authorities 

11.  Speedy  service  of  decisions 

12.  Carriers  who  wish  to  join  their  existing 

authority  with  the  requested  authority  to 
provide  a  through  service 

14.  ^rvice  of  motions  by  protestants 

15.  Is  Federal  Register  notice  sufficient  for 

potential  protestants?  Serving  notice  of 
applications  on  all  truckers. 

16.  Notification  to  the  Commission  of 

erroneous  Federal  Register  publication. 

17.  Qualifications  for  protesting. 

18.  Duplicative  operating  rights. 

19.  Discovery  under  the  adopted  rules. 

20.  Further  supplementation  of  evidence  prior 

to  Federal  Register  publication. 

21.  Equipment  list  summary. 

22.  Uimecessary  documentation  in  general. 

23.  Filing  of  separate  fitness  only 

applications. 

24.  Marking  envelopes  to  identify  type  of 

pleading. 

25.  Copies. 

26.  Comments  that  were  not  addressed. 

27.  Oral  argument  request. 

28.  Environmental  and  energy  considerations. 

29.  Adoption  of  rules. 

30.  Appendix  A — final  application  rules. 

31.  Appendix  B — new  application  form. 

32.  Appendix  C — flow  charts  of  former  and 

final  rules. 

Background 

The  Motor  Carrier  Act  of  1980  (“Act") 
made  many  changes  in  the  law  which 


governed  the  Commission’s  activities. 
Most  of  these  changes  related  to  the  law 
governing  motor  carriers  of  property. 
Significantly,  however,  49  U.S.C.  10322 
adopted  statutory  time  limits  for  the 
processing  of  applications,  as  set  forth 
in  the  previous  notice.  In  brief,  in 
modified  procedure  cases,  we  must  issue 
an  initial  decision  180  days  after  the 
application  is  filed.  In  orally  heard 
cases,  270  days  are  allowed  for  the 
initial  decision,  of  which  180  days  may 
be  used  for  the  completion  of 
evidentiary  proceedings. 

The  Commission  adopted  interim 
rules  to  handle  operating  rights 
applications  filed  imme^ately  after  the 
passage  of  the  Act.  Since  that  time,  in 
addition  to  receiving  many  comments,  ' 
we  have  gained  much  experience  in  the 
daily  use  of  the  rules.  This  experience, 
coupled  with  the  public  comments, 
warrants  modifications  in  the  rules.  ’The 
final  rules  are  listed  in  Appendix  A.  The 
rules  are  substantially  si^ar  to  the 
ones  proposed.  However,  a  number  of 
minor  modifications  have  been  made  to 
clarify  rules  or  ease  the  paperwork 
burden  on  the  public.  Persons  practicing 
before  the  Commission  are  especially 
urged  to  examine  the  changes  carefully 
in  order  to  avoid  case  processing 
problems. 

Handbooks  to  Guide  Applicants  and 
Protestants 

In  addition  to  these  rules,  the 
Commission  will  soon  issue  booklets  to 
guide  potential  applicants  and 
protestants.  Tlie  availability  of  these 
booklets  will  be  annoimced  in  the 
Federal  Register  and  through  other 
appropriate  outlets. 

These  booklets  will  provide  a 
complete  guide  to  participants  in  the 
operating  rights  application  process.  For 
example,  information  will  be  provided 
on  post-decision  compliance 
requirements.  We  considered  providing 
some  of  this  information  in  the  rules 
themselves,  but  decided  that  the  rules 
would  have  become  unnecessarily 
detailed  with  information  outside  the 
application  process  itself. 

Terminology  and  Renumbering 

To  avoid  confusion  in  our  discussions, 
please  note  the  following: 

The  "former  rules”  or  "former 
procedures”  means  those  in  effect  for 
applications  filed  prior  to  passage  of  the 
Motor  Carrier  Act  of  1980,  which  were 
superseded  by  the  “interim  rules” 
published  in  the  Federal  Register  of  July 
3, 1980,  at  45  FR  45534  (1980).  'The  “final 
rules”  are  those  being  adopted  in  this 
decision  and  notice. 

The  term  "fitness  only”  applications 
replaces  “fitness  related”  applications. 
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The  discussion  of  the  interim  rules 
will  refer  to  the  numbering  used  in  the 
July  3. 1980,  Federal  Register 
publication,  which  numbered  the  parts 
as  follows: 

§  1100.247(A) — How  to  Apply  for 
Operating  Authority 
§  1100.247(B)— How  to  Oppose  Requests 
for  Authority 

§  1100.247(C)-^eneral  Rules  Governing 
the  Application  Process 
Subsequent  to  this  publication, 
however,  the  Federal  Register  required 
that  we  change  our  numbering  (45  FR 
64958,  Oct.  1, 1980).  The  final  rules  will 
use  the  following  numbering: 

§  1100.251 — How  To  Apply  for 
Operating  Authority 
§  1100.252 — How  To  Oppose  Requests 
for  Operating  Authority 
§  1100.253 — General  Rules  Governing 
the  Application  Process 

The  *‘Case-in-Chier’  Format 

A  number  of  parties  object  to  the 
"case-in-chieF’  format.*  A  basic 
objection  is  the  belief  that  the  time 
limits  imposed  by  49  U.S.C.  10322  can  be 
met  by  more  expedited  internal  handling 
and  a  restructuring  of  times  when 
statements  are  due. 

We  find  none  of  the  many  submitted 
alternatives  suitable.  In  each  instance, 
times  for  the  numerous  steps  which 
composed  the  former  procedures  are  so 
compressed  as  to  be  unworkable.  The 
Motor  Carrier  Lawyers  Association 
(MCLA),  for  example,  states  that  the 
interim  rules  are  a  "telling  admission  of 
regulatory  inefficiency”  (MCLA,  p.  15). 
Typical  of  the  alternative  approaches 
suggested,  it  would  give  the  Commission 
45  days  from  the  date  the  applicant’s 
rebuttal  statement  is  received  by  the 
Commission  to  serve  the  initial  decision. 

The  former  procedures’  and  interim 
procedures’  basic  steps  and  projected 

'  So-called  because  of  an  earlier  Commission 
proposal  called  ‘'case-in-chief,  developed  in  Ex 
Parte  No.  55  (Sub-No.  14),  and  rejected  in  large  part 
in  Revision  of  Application  Forms,  125  M.C.C.  790 
(1976).  The  two  cases  are  much  different,  however. 
The  major  objections  of  the  Commission  against 
adoption  were  (1)  applicant  would  face  increased 
costs  since  it  would  have  to  serve  copies  of  its 
evidence  on  all  parties  who  submitted  “protests'* 
(not  including  protestants'  verified  statements, 
however);  and,  (2)  applicant's  inability  to  discover 
existing  services,  linked  with  its  burden  of  proof  to 
meet  the  second  part  of  the  three-part  test  in  Pan- 
American  Bus  Lines  Operation,  1  M.C.C.  190,  203 
(1936), 

These  objections  have  been  removed,  since  an 
applicant  no  longer  has  the  “adequacy  of  existing 
service"  burden  of  proof.  Further,  our  di^erent 
version  of  case-in-chief  requires  the  opposition  to 
file  its  entire  case,  which  makes  frivolous  protests 
unlikely.  Applicant  is  partially  remunerated  for 
copying  costs  in  our  rules.  Finally,  all  choices  of  an 
application  system  require  compromises  and  trade¬ 
offs.  The  180-day  time  limit  cannot,  however,  be 
compromised. 


use  of  time  are  outlined  in  the  chart  set 
forth  in  Appendix  C. 

The  chart  details  what  the  median 
decision  time  frames  were  under  those 
procedures.  Clearly  the  Commission 
under  the  old  format  could  not  meet  the 
new  deadlines.  Some  change  from  those 
procedures  is  necessary.  The  issue, 
therefore,  is  how  to  allocate  between  the 
Commission  and  the  public  that  portion 
of  the  180-day  statutory  period  that  is 
somewhat  discretionary.  We  believe  it 
is  reasonable  to  give  the  Commission 
somewhat  more  time  to  process 
applications  than  is  accorded  private 
litigants.  The  Commission,  unlike 
private  litigants,  may  not  choose 
whether  to  participate  or  not  in 
particular  cases  depending  upon  the 
relative  interest  in  the  given  case. 

We  must  process  and  keep  proper 
records  for  all  applications.  The 
complexity  involved  in  accomplishing 
this  task,  which  may  not  be  well  known 
to  private  parties,  is  detailed  in 
Appendix  C  to  this  decision.* 
Furthermore,  our  procedures  must  be 
designed  to  permit  us  to  accomplish  our 
business  within  the  initial  statutory 
deadline  in  the  great  majority  of  cases 
even  though  we  may  not  consume  the 
allotted  time  in  a  given  application.  We 
have  not,  we  might  add,  drafted  our 
regulations  in  order  specially  to 
accommodate  the  most  complex  cases. 
We  are  confident  that,  with 
extraordinary  effort  in  speciHc  cases, 
we  will  be  able  to  meet  the  statutory 
deadline  even  in  the  most  complex 
situations. 

Our  experience  since  July  has  been 
favorable.  By  and  large,  private  parties 
have  met  the  timetables  we  established 
on  an  interim  basis  and  we  have  been 
able  to  meet  the  statutory  deadlines  in 
all  cases  to  date.  Admittedly,  the 
number  of  cases  processed  to  final 
decision  since  July  has  been  small.  Our 
procedures,  moreover,  are  not  set  in 
stone.  We  are  prepared  to  review  them 
in  light  of  the  experience  gained  over  the 
next  several  months  in  order  to 
determine  whether  (i)  the  time  available 
to  private  parties  is  sufficient,  and  (ii)  • 
the  time  allowed  for  decisionmaking  at 
the  Commission  is  unnecessarily  long. 
We  can  adjust  the  allocation  of  time  if 
circumstances  warrant.  We  do  not  wish 
to  upset  this  procedure  by  modifying  the 
allocation  of  time  in  the  ordinary  case. 

‘The  public  should  also  be  aware  that  we  are 
handling  our  growing  case  load  with  fewer 
employees.  In  fiscal  year  1976  the  Commission's 
2,125  employees  handled  8,857  proceedings. 
Presently  we  handle  over  25,000  proceedings  with  a 
staff  of  1,843. 


Adequacy  of  45-Day  Time  Limit  for 
Protests 

Many  persons  argue  that  the  45-day 
time  limit  provided  for  protests  is 
inadequate;  some  suggest  60  days  would 
be  an  appropriate  figure. 

Typical  of  those  comments  are  the 
ones  submitted  by  Central  Freight  Lines. 
Inc.,  et  al,  which  assert  that  this  is  not 
enough  time  to  gather  the  specific  traffic 
data  that  is  needed.  This  is  especially 
true  because  the  new  rules  “require”  the 
protestants  to  provide  the  information 
set  forth  in  interim  rule  1100.247(B)(d)(4). 
These  persons  believe  that  this  is  an 
oppressive  rule  amounting  to  a  denial  of 
due  process.  They  assert  that  applicants 
have  an  unlimited  amount  of  time  to 
prepare  an  application,  and  that  fairness 
dictates  that  a  comparison  of  the 
situations  requires  an  extension. 

We  believe  that  45  days  is  sufficient 
time  to  protest  an  application.  After  all, 
this  is  25%  of  the  total  time  in  the  initial 
decision  stage  of  the  process. 

First,  protestants  are  not  operating 
from  “scratch”  when  they  see  an 
application  in  the  Federal  Register. 

Many  protestants  have  developed  their 
traffic  data  representations  so  that  they 
can  readily  extract  such  information. 
And,  while  an  applicant  has  to  do 
original  research  on  its  application, 
protestants  have  a  finite,  known  body  of 
financial  and  operational  data  with 
which  to  work.  Many  of  the  items 
supplied  by  the  protestant  do  not  change 
from  case  to  case,  e.g.,  service 
capabilities,  equipment  lists,  etc. 

Finally,  we  hasten  to  add  that 
following  the  factual  evidence  format  is 
the  only  requirement.  Protestants  are 
free  to  present  whatever  data  they  wish. 
The  format  is  nothing  more  than  a  guide, 
and  a  protestant  can  present  any 
argument  or  data  that  it  wants  to.  The 
guideline  is  merely  an  attempt  to  help 
protestants  structure  their  evidence,  and 
also  a  device  to  help  us  analyze  it  more 
quickly. 

Is  applicant  deprived  of  an 
opportunity  for  proper  notice  under 
section  554(b)  of  the  Administrative 
Procedure  Act  (APA)  since  it  cannot 
know  the  extent  of  its  opposition  at  the 
time  it  files  its  evidence? 

The  MCLA  contends  that  the  interim 
procedures  violate  fundamental  due 
process.  The  rules,  they  argue,  deprive 
an  applicant  of  the  opportunity  fairly  to 
present  its  position  by  requiring  it  to  file 
its  evidence  in  support  of  its  application 
before  interested  parties  are  allowed  to 
submit  protests.  The  Association  asserts 
that  a  similar  proposal  to  revise  the 
application  process  by  requiring  an 
applicant  to  fie  a  so-called  “case-in- 
chief’  at  the  outset  of  a  proceeding  was 
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found  by  the  Commission  to  violate  an 
applicant’s  opportunity  for  proper  notice 
as  required  by  Section  554(b)  of  the 
APA.  See  Revision  of  Application 
Forms,  supra.  They  contend  that  the 
basis  for  rejecting  the  “case-in-chief’ 
requirement  at  that  time  remains  valid 
under  the  Motor  Carrier  Act  of  1980,  in 
that  the  prima  facie  showing  of  need 
which  is  still  required  of  an  applicant 
may  not  be  established  in  certain 
instances  without  the  applicant  properly 
addressing  issues  respecting  existing 
services.  The  Commission,  it  urges, 
should  retain  the  existing  licensing 
procedures,  allowing  protestants  to 
respond  to  the  notice  of  an  application 
before  an  applicant  submits  its 
statements,  in  order  to  encourage  and 
ensure  the  presentation  by  applicant  of 
a  complete  record. 

I.  The  notice  requirement  of  5  U.S.C.  554 
of  the  APA  and  its  applicability  to  the 
Commission’s  proceedings 

It  has  long  been  held  that  an 
application  of  a  motor  carrier  for  a 
certificate  of  public  convenience  and 
necessity  is  the  type  of  adjudicatory 
proceeding  to  which  the  notice 
requirements  of  Section  554  apply.® 

Section  554(b]  provides  in  relevant 
part: 

(b)  Persons  entitled  to  notice  of  an 
agency  hearing  shall  be  timely  informed 
of: 

(1)  The  time,  place,  and  nature  of  the 
hearing; 

(2)  The  legal  authority  and  jurisdiction 
under  which  the  hearing  is  to  be  held; 
and 

(3)  The  matters  of  fact  and  law 
asserted. 

When  private  pereons  are  the  moving 
parties,  other  parties  to  the  proceeding 
shall  give  prompt  notice  of  issues 
controverted  in  fact  or  law. 

Commission  regulations  provide,  first, 
that  notice  to  interested  persons, 
including  competitors,  be  provided  by 
publication  in  the  Federal  Register  of  an 
accurate  summary  of  the  authority 
sought.*  The  applicant  is  required  to 
make  known  the  entire  scope  of  its 
application  to  ensure  the  adequacy  of 
the  required  notice.  What  is  required 
essentially  is  that  potential  protestants 
be  given  a  reasonable  opportunity  to 
know  the  claims  of  adverse  parties  and 
an  opportunity  to  meet  them.® 

Applicant,  in  turn,  is  entitled  to 
“prompt  notice”  of  the  issues  in  fact  or 
law  controverted  by  interested  persons. 


*  North  American  Van  Lines,  Inc„  v.  I.C.C.,  386  F. 
Supp.  665  (N.  D.  Ind.  1974) 

*See  Rnal  rule  1100.251(j)(2]. 

^  North  Alabama  Exp.,  Inc.,  v.  United  States,  585 
F.2d  783  (5th  Cir.  1978). 


Protestants’  filings  in  opposition,  when 
served  upon  applicant,  provide  that 
notice.®  Existing  Commission  regulations 
provide  for  this  notice  in  the  form  of 
protests  which  must  be  filed  within  45 
days  of  the  Federal  Register  publication, 
and  in  which  the  protestant  must  specify 
those  matters  in  controversy. 

MCLA’s  contentions,  in  fact,  go  not  to 
the  notice  requirements  of  the  APA,  but 
rather  to  the  fairness  of  the  procedures 
adopted.  An  applicant  is  entitled  to  file 
an  answer  or  other  form  of  responsive 
pleading,  and  the  Commission’s  rules  so 
provide,^  but  an  applicant  is  not 
“entitled”  to  know  the  protestant’s 
anticipated  contentions  before 
submitting  initial  evidence.  While  it 
might  be  marginally  helpful  to  an 
applicant  to  be  knowledgeable  of  the 
issues  protestants  intend  to  raise,  before 
submitting  its  evidence  in  support  of  the 
application,  applicant  is  entitled  under 
Section  554  only  to  a  “response”  to 
protestants’  pleadings. 

Commission  regiilations  provide  for 
the  filing  by  applicant  of  a  reply  to  any 
protests,  ensuring  that  applicant  is  given 
the  opportunity  to  sustain  €iny  issues  in 
its  application  which  protestants 
controvert. 

//.  The  applicant’s  opportunity  for  a 
‘fair  hearing”  under  the  revised 
licensing  procedures  proposed  pursuant 
to  the  Motor  Carrier  Act  of  1980 

The  Commission,  in  Revision  of 
Application  Forms,  supra,  at  818-20, 
rejected  a  proposal  to  require  an 
applicant  to  submit  with  its  application 
all  of  the  evidence  upon  which  it  intends 
to  rely.  It  viewed  the  provisions  of 
Section  554(b)  and  554(c)  together  and 
concluded  that,  in  examining  the 
fairness  and  feasibility  of  the  proposal 
in  terms  of  an  applicant,  the  proposal 
was  not  in  the  public  interest.  The 
Commission  examined  the  statutory 
provision  and  prevailing  interpretations 
and  noted  that  the  determinative 
considerations,  as  set  forth  in  Pan- 
American  Bus  Lines  Operation,  1  M.C.C. 
190,  203  (1936),  require  consideration  of 
the  adequacy  of  existing  services.  It 
concluded  that  an  applicant  would  be 
better  able  to  address  fully  the 
requirement  once  opposing  carriers 
were  made  known  to  it. 

The  statutory  provisions  at  49  U.S.C. 
10922  and  the  determinative 
considerations  governing  applications 
for  motor  carrier  authority  have  been 
altered  significantly  in  recent  months.® 
While  part  (a)  retains  the  controlling 


'See  Final  rule  1100.252(h)(2). 

'  See  5nal  rule  1100.251(o). 

'H.R.  Rep.  96-1069, 96th  Cong.,  2d  Sess.  13-15 
(1980). 


Standard  of  “public  convenience  and 
necessity”  for  applications  by  passenger 
carriers,  the  policy  enunciated  in  Ex 
Parte  N  3.  M(^121.  Policy  Statement  an 
Motor  Carrier  Regulation,  44  FR  60296 
(1970),  states  that  the  adequacy  of 
existing  service  is  no  longer  a  factor  in 
considering  those  applications. 

Motor  carrers  of  property  are 
governed  by  the  changes  brought  about 
in  section  5  of  the  Act.  We  believe  that 
“adequacy  of  existing  service”  is  no 
longer  a  factor  to  be  considered  in 
determining  whether  a  property  motor 
carrier  applicant  has  made  a  threshold 
case.  Once  having  determined  this,  it  is 
clear  that  these  former  objections  to 
adoption  of  a  case-in-chief  approach  are 
eliminated,  since  applicant  will  not  have 
to  prove  something  which  is  more  fully 
within  the  knowledge  of  existing 
carriers. 

In  motor  common  carrier  cases,  the 
Act  instructs  the  Commission  that 
diversion  of  revenue  or  traffic  fix»m  an 
existing  carrier  is  not  in  and  of  itself 
inconsistent  with  the  public  convenience 
and  necessity,  49  U.S.C.  10922(b)(2)(B).  It 
is  clear  that  Congress  has  required  us  to 
go  beyond  the  Commission’s  historic 
approach  to  entry,  which  included 
evaluating  adequacy  of  existing  service. 
Here,  Congress  is  stating  that  existing 
service  may  be  perfectly  adequate  and 
recognizes  that  a  new  operation  may 
draw  traffic  away  from  existing  carriers, 
but  nonetheless  instructs  us  to  grant 
applications  unless  public  harm  is 
shown.  This  is  consistent  with  the 
House  Report’s  language  that  increased 
competition  and  potential  competition 
will  bring  about  tire  best  “delivery  of 
transportation  service  to  the  public.”  * 
’Thus,  not  only  is  adequacy  of  existing 
service  not  an  issue  in  applicant’s 
establishing  a  threshold  case,  but  it  is 
not  a  significant  issue  in  the  case  at  all. 

In  the  contract  carrier  area,  an  issue 
that  remains  for  consideration  is  the 
effect  a  denial  of  the  permit  will  have  on 
the  applicant  or  the  shippers.  ’This  may 
technically  be  seen  as  requiring 
somewhat  of  an  evaluation  of  adequacy 
of  existing  services,  but  it  is  not  an 
evidentiary  burden  for  the  applicant. 
Numerous  Commission  cases  have 
granted  applications  for  contract  carrier 
authority  where  this  was  a  “neutral” 
factor.  It  is  not  a  significant  evidentiary 
hurdle  for  the  applicant.  Finally, 
applicant  will  have  knowledge  of 
adequacy  of  existing  services  for 
shippers  it  seeks  to  serve  under 
contract,  based  on  its  assessment  of 
needed  services  in  the  shipper-applicant 
discussions  prior  to  submittal  of  the 
application.  It  is  only  in  the  common 


'House  Report,  Id.,  at  14. 
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carrier  area  (which  involves  services  to 
the  general  public,  often  over  a  broad 
territory)  that  the  lack-of-notice  issue  as 
to  adequacy  of  existing  services 
becomes  even  a  theoretical  problem. 

No  other  form  of  application  handled 
by  the  Commission  requires  the 
applicant  to  discuss  initially  the 
adequacy  of  existing  services,  as  can  be 
seen  in  the  major  broker,  forwarder,  and 
water  carrier  cases  cited  in  the  prior 
notice. 

In  view  of  the  varied  considerations 
on  which  the  Commission  may  Hnd  that 
applicant’s  operation  will  serve  a  useful 
public  purpose,  responsive  to  a  public 
demand  or  need, the  elimination  of 
adequacy  of  existing  service  as  an  issue 
in  all  motor  carrier  application 
proceedings,  and  the  opportunity  for 
rebuttal  afforded  applicant,  we  no 
longer  believe  that  our  prior  concern 
over  the  lack  of  notice  is  warranted. 
Applicant  under  these  final  rules  will  be 
able  to  submit  a  complete  record  at 
inception  to  establish  a  threshold  case, 
to  rebut  controverted  evidence,  and  to 
be  otherwise  assured  of  a  fair  hearing. 

.  Restrictive  Amendments 

The  interim  rules  forbid  the  use  of 
restrictive  amendments.  We  adopt  that 
approach  for  the  final  rules. 

Our  prior  decision  gave  several 
reasons  for  ending  this  practice.  We 
agree  with  the  contentions  of  some 
parties  that  we  might  possibly  work  the 
amendment  practice  into  our  process 
without  undue  delay  being  caused,  but 
further  reflection  leads  us  to  conclude 
that  the  practice  serves  no  useful 
purpose  and  would  not  be  in  the  public 
interest. 

While  we  have  fully  considered  the 
comments  of  the  parties  on  this  issue,'* 
we  believe  the  parties  overlook  the 
import  of  the  new  motor  carrier  entry 
section  of  the  Act  and  the  Commission’s 
public  interest  function  in  the  licensing 
process  for  all  types  of  authority.  In  a 
motor  common  carrier  of  property  case, 
once  applicant  carries  its  threshold 
burden,  the  burden  of  proof  shifts.  In 
other  words,  once  the  application  is 

See.  for  example,  Art  Pape  Transfer,  Inc.,  Ext. — 
Commod.  in  End-Dump  Vehicles,  132  M.C.C.  84.  93- 
94  (1980). 

"Major  contentions  include:  The  practice  will  not 
delay  case  processing;  if  the  Commission  believes 
the  amendment  is  being  used  to  eliminate 
opposition  at  the  expense  of  the  public  interest,  it 
can  reject  the  amendment;  many  amendments  are 
offered  at  the  insistence  of  the  supporting  party;  it 
will  lead  to  applications  overly  broad  in  scope; 
inexperienced  parties  will  mistakenly  apply  for 
overly  broad  authorities;  allowance  of  the  practice 
leads  to  unopposed  cases;  the  practice  allows 
applicant  to  reassess  public  need;  and.  protestants 
with  strong  interests  will  have  to  litigate  instead  of 
using  the  amendment  process  to  make  applicants 
reduce  their  requests. 


published,  the  Commission  has 
preliminarily  determined  that  the  burden 
has  shifted,  and  has  found  that  the 
proposed  service  will  serve  a  useful 
public  purpose,  responsive  to  a  public 
demand  or  need.  At  that  point,  the 
restrictive  amendment  process  serves  no 
public  interest  purpose.  It  is  up  to 
protestants  to  present  substantial 
evidence  to  meet  their  burden  of 
evidence  and  proof.  While  the 
determination  of  the  threshold  case  is 
subject  to  re-examination,  there  is  less 
reason,  as  a  practical  matter,  for  the 
applicant  to  accede  to  a  request  for  a 
restrictive  amendment,  since,  without  a 
substantial  evidentiary  showing  by 
protestants,  it  will  have  won  its  case. 

The  MCLA  argues  that  if  an  applicant 
has  no  intention  of  providing  a  certain 
type  of  service,  the  Commission  should 
not  impose  “its  bureaucratic  will  on  the 
carrier  by  refusing  to  entertain  a 
narrowing  of  a  service  proposal.”  This 
construction  of  our  rules  misconceives 
our  purpose.  We  expect  that,  in 
preparing  its  application,  the  applicant 
will  have  made  a  reasoned  business 
decision  as  to  the  demands  for  service 
and  the  nature  of  the  operation  it  can 
perform,  now  and  in  the  future.  It  will 
have  filed  evidence  in  an  effort  to 
demonstrate  that  the  public  purpose  will 
be  served  by  its  proposed  operation. 
Allowing  other  parties  to  attempt  to 
narrow  this  proposal  through  the  threat 
of  continued  litigation  is  counter  to  the 
public  interest.  If  opposing  parties 
believe  that  the  public  interest  will  best 
be  served  by  a  narrowing  of  the  grant  of 
authority  from  that  proposed,  they  can 
file  protests  to  the  application 
demonstrating  these  views.  As  to  all 
types  of  applications,  we  stress  that 
Congress  has  entrusted  the  Commission 
to  analyze  evidence  and  arrive  at  a 
correct  assessment  as  to  the  needs  for 
additional  service  or  competition, 
including  whether  an  application  should 
be  only  partially  granted.  The  restrictive 
amendment  process  in  actuality  distorts 
this  reasoned  analysis,  because  it 
encourages  protesting  parties  to  coerce 
an  applicant  into  accepting  a 
fragmented  grant  of  authority  when  the 
applicant  is  willing  to  offer  the  public  a 
broader  service. 

MCLA  also  argues  that  Section 
554(c)(1)  of  the  Administrative 
Procedure  Act  specifically  allows 
parties  to  make  offers  of  settlement. 

Section  554(c)  provides,  in  relevant 
part: 

(c)  The  agency  shall  afford  all 
interested  parties  opportunity  of: 

(1)  The  submission  and  consideration 
of  facts,  arguments,  offers  of  settlement, 
or  proposals  of  adjustment  when  time. 


the  nature  of  the  proceeding,  and  the 
public  interest  permit;  and 

(2)  To  the  extent  that  the  parties  are 
unable  so  to  determine  a  controversy  by 
consent,  hearing  and  decision  on  notice 
and  in  accordance  with  sections  556  and 
557  of  this  title. 

It  is  important  to  understand  the 
.purpose  of  this  AiPA  provision.  The 
whole  purpose  of  the  provision  is  to 
eliminate  costly  and  lengthy 
proceedings  in  those  cases  where  the 
parties  are  able  to  reach  a  resolution  of 
their  own  which  the  agency  finds 
compatible  with  the  public  interest. 

The  legislative  history  accompanying 
this  section  recognizes  this  provision  as 
being  of  the  greatest  importance  to  the 
efficient  functioning  of  the 
administrative  process.  '* 

Considering  the  settlement  provision 
in  S.  7,  79th  Cong.,  1st  Sess.  (1945), 
which  ultimately  became  Section  554(c) 
of  the  Administrative  Procedure  Act,  the 
Senate  Judiciary  Committee  stated: 

Subsection  (b)  (now  Section  554{c]  of  the 
Administrative  Procedure  Act)  provides  that, 
even  where  formal  hearing  and  decision, 
procedures  are  available  to  parties,  the 
agencies  and  parties  are  authorized  to 
undertake  the  informal  settlement  of  cases  in 
whole  or  in  part  before  undertaking  the  more 
formal  hearing  procedure.  Even  courts 
through  pretrial  proceedings  dispose  of  much 
of  their  business  in  that  fashion.  There  is 
much  more  reason  to  do  so  in  the 
administrative  process,  for  informal 
procedures  constitute  the  vast  bulk  of 
administrative  adjudication  and  are  truly  the 
lifeblood  of  the  Administrative  process  *  *  *. 
The  statutory  recognition  of  such  informal 
methods  should  both  strengthen  the 
administrative  arm  and  serve  to  advise 
private  parties  that  they  may  legitimately 
attempt  to  dispose  of  cases  at  least  in  part 
tiirough  conferences,  agreements,  or 
stipulations.  It  should  be  noted  that  the 
precise  nature  of  informal  procedures  is  left 
to  development  by  the  agencies  themselves.  *® 

However,  it  is  clear  from  the  statute 
that  there  are  certain  qualiHcations  to 
the  settlement  provision.  The  Attorney 
General’s  Manual  on  the  Administrative 
Procedure  Act  (1947)  is  instructive  on 
these  limitations.  The  requirement  that 
agencies  provide  such  opportunities  is 
limited  to  cases  where  “time,  the  nature 
of  the  proceeding,  and  the  public 
interest  permit.”  The  quoted  language  is 
to  be  treated  in  the  alternative,  however. 
The  “nature  of  the  proceeding”  may 
include  those  situations  where  statutes 
require  that  hearings  be  held  in  any 
event. 

’’Senate  (udiciary  Committee.  Administrative 
Procedure  Act — Legislative  History,  S.  Doc.  No.  248. 
79th  Cong..  2d  Sess.  203  (1945). 

”S.  Doc.  No.  248.  supra,  note  4.  at  24. 

**  On  this  point,  the  Manual  refers  to  the  Civil 
Aeronautics  Board  requirement  that  hearings  be 

Footnotes  continued  on  next  page 
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Where  any  agency  believes  that  the 
informal  settlement  will  not  accomplish 
the  ultimate  purpose  of  the  proceeding, 
such  as  future  compliance  with  the  law, 
it  would  be  justified  in  concluding  that 
settlement  by  consent  would  not  be  in 
the  public  interest.'* 

The  Attorney  General’s  statements 
are  supported  by  the  legislative  history. 
Despite  the  language  which  states  that 
agencies  would  be  required  to  state 
settlement  procedures  in  their  rules,  it  is 
clear  that  Congress  did  not  intend  that 
parties  should  be  granted  an  absolute 
right  to  make  settlement  offers.** 
Referring  to  the  qualifying  language  in 
section  554(c],  limiting  application  to 
cases  in  which  “time,  the  nature  of  the 
proceeding,  and  the  public  interest 
permit,”  the  Senate  concluded: 

It  is  intended  to  exempt  only  situations  in 
which,  for  example,  (1)  time  is  unavoidably 
lacking,  (2)  the  nature  of  the  proceeding  is 
such  that,  for  example  (as  in  some  forms  of 
rulemaking),  the  great  number  of  parties  or 
possible  parties  makes  it  unlikely  that  any 
adjustment  could  be  reached,  and  (3)  the 
administrative  function  requires  immediate 
execution  in  order  to  protect  the  tangible  and 
demonstrable  requirements  of  public 
interest.” 

***** 

The  intent  of  the  provision,  rather,  is 
to  streamline  cases  in  the  administrative 
process  within  the  confines  of  the  public 
interest.  Under  the  procedures  outlined 
in  this  proceeding,  we  have 
accomplished  substantial  streamlining 
of  the  process,  and  little  benefit  would 
accrue  as  a  result  of  allowing  restrictive 
amendments. 

We  will  assume,  for  sake  of  argument, 
that  in  a  given  case,  all  protestants 
would  drop  out  if  a  settlement  were 
reached.  However,  to  accord  proper 
notice  to  the  public  and  allow  a  suitable 
time  for  response  to  notice  of  the 
application,  the  Commission  must  in  any 
event  wait  45  days  from  Federal 
Register  publication  to  see  what 
interested  persons  oppose  the 
application.  This  will  occur  whether  or 
not  any  individual  settlements  have 
been  reached.  If  at  this  point  the 
protestants  and  applicant  were  to 
submit  pleadings  which  indicated 
settlement,  the  Commission  would  still 
have  to  consider  the  acceptability  of  the 
amendment,  and  arrive  at  a  decision, 
regardless  of  whether  the  persons 
interested  in  opposing  the  application 


(Footnotes  continued  from  last  page 
held  before  granting  a  certificate  of  public 
convenience  and  necessity  for  a  new  route,  which 
seems  analogous  to  this  Commission's  function, 
i  Manual,  supra,  at  49. 

I  "/d.,  43-50. 

I  '^S.  Doc.  No.  248,  supra,  note  4,  at  261. 

"Mat  203. 


submitted  formal  pleadings  and  became 
parties.  While  the  decision  as  to  the 
acceptability  of  the  restrictive 
amendment  can  be  fairly  easy,  a  greater 
problem  remains.  The  public  interest 
requires  that  we  continue  to  examine 
the  needs  of  the  public  without  regard  to 
the  technical  acceptability  of  the 
amendment,  so  an  evidentiary 
examination  by  the  decisionmaker 
would  still  be  required.** Since  we 
would  be  required  to  analyze  the 
completed  record,  little  time  would  be 
saved  by  the  process. 

It  is  well  established  that  the 
Commission  must  reject  restrictive 
amendments  where  the  public  interest 
dictates. 

A  major  consideration  must  be 
whether  the  public  interest  precludes 
consideration  of  restrictive 
amendments.  We  conclude  that  the 
public  interest  requires  that  we  listen  to 
all  parties’  argiunents,  unfettered  by  the 
restraints  of  compromise  and  fear  of 
litigation. 

We  believe  that  in  all  types  of 
applications  handled  under  these  rules, 
the  evidentiary  standards  have  evolved 
to  the  point  that  competition  is  seen  to 
be  in  the  public  interest.  While  our 
discussion  will  center  on  motor  carrier 
of  property  applications,  the  most 
common  type  of  case  handled  under 
these  procedures,  a  look  at  the  entry 
standards  in  all  other  types  of 
applications  will  show  similar  trends.  It 
should  also  be  remembered  that  the 
entry  standard  for  motor  common 
carrier  applications  has  always  been 
considered  to  be  higher  than  for  other 
types  of  applications.  We  believe  that 
the  restrictive  amendment  process  has 
the  same  debilitating  effect  on  all  types 
of  applications  filed  under  these  rules. 

We  believe  that  the  Interstate 
Commerce  Act,  as  revised  by  the  Motor 
Carrier  Act  of  1980,  requires  us  to  assess 
the  benefits  of  competition  in  our  motor 
carrier  application  cases.  Competition  is 
generally  pres.umed  to  be  in  the  public 
interest,  not  contrary  to  it.*® 

In  examining  the  concept  of  what  is  in 
the  public  interest,  it  has  been  stressed 
in  the  Act  that  broad  service 
authorizations  are  favored  in  the  motor 
carrier  area.  The  Act  directs  the 
Commission  to  eliminate  existing 
restrictions,  gateways,  and  circuitous 
routes.  It  provides  that  the 
Transportation  Policy  with  respect  to 
the  motor  carrier  industry  is  to  promote 


Producers  Transport,  Inc.,  Extension,  Asphalt 
Emulsion,  86  M.CC  323  (1961);  Convoy  Co., 
Extension — Arizona,  91  M.C.C.  461  (1962);  Barrett 
Mobile  Home  Transit,  Inc,,  Extension-Buildings,  126 
M.C.C.  73  (1976). 

*•  May  Trucking  Co.  v.  United  States.  593  F.2d 
1349, 1356  (D.C.  Cir.  1979),  and  cases  cited  therein. 


competitive  and  efficient  transportation 
services.  Restrictive  amendments 
compromise  these  goals. 

Restrictive  amendments  have  also 
tended  to  reduce  competitive  operations, 
rather  than  enhance  them.  Such 
amendments  do  not  allow  for  maximum 
utilization  of  equipment  and  energy 
resources,  nor  do  they  enable  carriers  to 
provide  the  range  of  service  that  would 
ultimately  benefit  the  public.  As  was 
pointed  out  in  our  first  decision  in  Ex 
Parte  No.  55  (Sub-No.  43],  many  carriers 
simply  protest  applications  in  order  to 
pressure  an  applicant  into  reducing  its 
broad  request  for  authority.  'The  end 
result  is  that  the  granted  authority 
simply  does  not  reflect  the  goal  of 
service  that  is  “responsive  to  a  public 
demand  or  need.”  Such  negotiations 
between  carriers  on  restrictive 
amendments  are  tantamount  to 
agreements  not  to  compete.  The 
Commission  adheres  to  the  statutory 
and  judicial  pronouncements  that 
competition  is  in  the  public  interest.  We 
believe  our  mission  is  to  further  the 
public  interest,  not  the  private  interest 
of  any  particular  carrier. 

Additionally,  the  “nature  of  the 
proceeding”  qualification  language  in 
Section  554(c)  may  preclude 
negotiations  where  the  statute  requires 
that  hearings  be  held  in  any  event®* 

The  Commission  is  required  to  examine 
individual  requests  for  all  types  of 
operating  authority,  and  provide 
appropriate  persons  an  opportunity  to 
oppose  an  application. 

Applicants’  ’Threshold  Burden — Motor 
Carrier  Proceedings 

The  American  Trucking  Associations, 
Inc.,  and  specified  affiliated  conferences 
(ATA)  urge  that  we  establish  criteria  for 
the  prima  facie  case.  ATA  contends  that 
it  is  imperative  that  the  Commission 
deal  with  the  issue  of  prima  facie 
criteria  now,  since  it  should  give 
guidance  to  applicants  for  operating 
authority.  We  agree  that  it  is  useful  to 
offer  general  guidance  at  this  time.  We 
believe  it  is  best,  however,  to  develop 
policy  on  this  issue  in  actual 
proceedings,  and  proceed  on  a  case-by¬ 
case  basis.  Our  first  analysis  of  this 
issue  is  contained  in  Pre-Fab  Transit 
Company  Extension — General 
Commodities,  132  M.C.C. - (1980). 

Additionally,  we  believe  we  should 
discuss  guidelines  for  the  processing  of 
opposed  and  unopposed  cases.  These 
sections  follow. 


Liberty  Trucking  Co.,  Extension-General 
Commodities,  130  M.CC.  243,  246,  and  131  M.CC. 
573,  576  (1979),  affd  sub  nom..  Assure  Comp. 
Transp.  Inc.  v.  United  States,  629  F.2d  467  (7th  Cir. 
1980). 

Manual,  supra,  at  49. 
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Guidelines  for  the  Processing  of 
Opposed  Cases 

There  has  been  some  confusion  in  the 
public’s  mind  and  within  the 
Commission’s  staff  on  how  applications 
will  be  processed  after  opposing 
statements  have  been  filed.  We  will  thus 
set  forth  guidelines  to  clarify  the 
situation  for  the  benefit  of  all  concerned. 
We  also  wish  to  dispell  any  doubts  on 
how  we  believe  the  Congress  intended 
for  us  to  reform  procedures  governing 
applications.  Our  aim  is  to  make 
fundamental  changes  in  the  decisional 
process. 

While  in  many  respects  our  discussion 
in  this  regard  is  based  on  the  new 
legislation,  its  roots  can  be  traced  back 
to  precedent  developed  through  case 
law  and  policy  statements  in  the  last 
few  years.  These  not  only  have  been 
affirmed  by  the  courts  when  they  were 
challenged  on  appeal,  but  also  in  our 
view  were  specifically  endorsed  by  the 
Congress  in  the  Motor  Carrier  Act  of 
1980.  In  fact,  the  new  law  seems  to  go 
even  further  than  our  prior  decisions, 
although  for  the  most  part  we  do  not 
believe  it  is  necessary  to  delineate  this 
specifically  for  our  purposes  here,  since 
we  are  dealing  with  a  comprehensive 
application  process  rather  than  one  just 
for  motor  carriers  of  property. 

In  licensing,  the  “public  convenience 
and  necessity"  standard  is  clearly  the 
most  stringent  of  the  decisional  criteria 
which  we  must  apply.  It  follows,  then, 
that  the  method  for  applying  this 
criterion  would  be  legally  sufficient  for 
lesser  standards  as  well.  In  Liberty 
Trucking  Co..  Ext. — General 
Commodities,  supra,  at  n.  20,  we 
discussed  the  methodology  for  resolving 
the  issue  of  public  convenience  and 
necessity  in  opposed  cases.  There,  we 
stated  that  competing  interests  would  be 
weighed  by  balancing  the  benefits 
which  would  flow  from  a  grant  of 
authority  against  the  destructive  impact 
a  new  service  might  have  on  competing 
carriers.  However,  the  balancing 
process  is  not  even  begun  unless 
protestants  have  demonstrated  the 
potential  for  harm.  They  must  show  that 
the  ability  of  existing  carriers  to  serve 
the  public  would  be  placed  in  material 
jeopardy  to  trigger  the  process. 

In  Ex  Parte  No.  MC-121,  Policy 
Statement  on  Motor  Carrier  Regulation. 
44  FR  60296, 60299  (1979),  we  clarified 
the  scope  of  the  decisional  outline 
discussed  in  Liberty,  supra.  We 
indicated  that  the  Commission  will  grant 
authority  commensurate  with  the 
demonstrated  purpose  unless  it  is 
established  by  parties  opposing  the 
application  that  the  entry  of  a  new 
carrier  into  the  field  would  endanger  or 


impair  the  operations  of  existing 
common  carriers  to  an  extent  contrary 
to  the  public  interest. 

When  the  Policy  Statement,  supra,  at 
60299,  was  adopted,  the  mechanics  of 
the  application  process  were 
significantly  different.  At  that  time,  the 
Federal  Register  notices  were  tentative 
grants  of  authority  in  the  sense  that  if 
protests  were  filed,  the  merits  of  the 
application  would  be  considered  de 
novo,  and  applicant  was  accorded  the 
opportunity  of  submitting  additional 
evidence  beyond  what  had  already  been 
furnished  with  the  application.  In  sum, 
the  system  was  designed  to  expedite 
unopposed  cases  and  had  little  or  no 
effect  on  the  remainder  of  the  docket. 

See  Revision  of  Application  Procedures, 
42  FR  62486  (1977). 

In  contrast,  under  the  procedures  we 
have  used  on  an  interim  basis  and  adopt 
as  final  rules  in  this  document,  applicant 
initially  submits  with  the  application  the 
totality  of  the  evidence  upon  which  it 
relies.  If  the  evidence  is  minimally 
sufficient,  a  threshold  finding  is  made  in 
the  Federal  Register  notice  that 
applicant  is  fit,  willing,  and  able  to 
provide  the  transportation  and  that  the 
service  will  serve  a  useful  public 
purpose,  responsive  to  a  public  demand 
or  need.  Protestants  are  ^en  accorded 
an  opportunity  to  rebut  the  findings.  If 
protestants  wish  to  place  the  findings  in 
issue,  they  will  be  expected  to  do  so 
through  specific  evidence  controverting 
what  applicant  has  submitted.  This 
could,  for  example,  include  fitness 
matters  not  mentioned  in  the  applicant’s 
presentation  or  substantially  grounded 
attacks  on  the  veracity  of  applicant’s 
testimony  or  that  of  its  supporting 
witnesses.  Assuming  that  protestants  in 
any  given  application  proceeding  are 
unable  to  rebut  applicant’s  threshold 
case,  the  burden  of  proof  shifts  to 
protestants  to  demonstrate  that  the 
application  should  not  be  granted.  This 
burden  will  be  particularly  stringent, 
since  the  new  legislation  significantly 
altered  the  decisional  framework  by 
placing  increased  importance  on  the  role 
of  competition  in  the  national  trucking 
industry.  La  Bar’s,  Inc.,  Extension — 
Mountaintop  Insulation,  132  M.C.C.  263 
(1980).  Impact  on  existing  carriers 
remains  a  factor  for  our  consideration, 
although  its  importance  is  greatly 
diminished  by  the  statutory  injunction 
against  our  finding  that  diversion  of 
revenue  or  traffic  from  an  existing 
carrier  in  and  of  itself  is  inconsistent 
with  the  public  convenience  and 
necessity.  Id.  at  269.  As  we  recently 
explained  in  Art  Pape  Transfer,  Inc^ 

Ext. — Commod,  in  End-Dump  Vehicles, 
supra,  at  n.  10,  diversion  of  traffic  and 


revenue,  unaccompanied  by 
demonstrable  public  harm,  does  not 
constitute  inconsistency  with  the  public 
convenience  and  necessity. 

We  believe  that  the  changes  brought 
about  by  the  Motor  Carrier  Act  are 
likely  to  alter  the  traditional  analysis  in 
Commission  decisions  and  produce 
somewhat  shorter  opinions.  To  begin 
with,  issues  which  were  generally 
always  relevant  in  an  earlier  era  are  no 
longer  decisionally  significant,  e.g., 
adequacy  of  existing  services,  and  need 
not  be  addressed.  Most  important,  in 
this  connection,  as  noted  above, 
evidence  relating  to  diversion  of  traffic 
and  revenue  is  irrelevant  unless 
protestants  explicitly  demonstrate  a 
connection  between  harm  to  themselves 
and  harm  to  the  public. 

Moreover,  as  we  explained  in  Art 
Pape,  supra,  at  93,  Congress  has  now 
established  an  explicit  evidentiary 
process  giving  significant  new 
advantages  to  the  applicant.  Under  the 
new  entry  procedures,  the  applicant 
must  still  come  forward  with  some 
information  demonstrating  the  utility  of 
its  proposed  service.  Once  that  is 
established,  however,  minimal 
applicant’s  case  may  be,  the  statute 
creates  a  presumption  in  favor  of  entry 
and  competition,  and  we  can  deny  the 
application  (in  whole  or  in  part)  only 
where  the  opponents  can  persuasively 
demonstrate  that  a  grant  would  be 
inconsistent  with  the  public  convenience 
and  necessity.  To  arrive  at  that 
conclusion,  we  must  find  that  there  is  a 
demonstrated  public  harm  which 
outweighs  the  benefits  which  are 
presumed  to  flow  from  a  grant  of 
authority. 

Status  of  Unopposed  Cases 

MCLA  states  that  the  interim  rule 
assumes  all  unopposed  applications 
must  be  granted.  It  may,  they  contend, 
mislead  applicants  which  have  not 
presented  a  prima  facie  case  with  their 
public  support.  They  further  argue  that 
the  interim  rules  mistakenly  assume  that 
unopposed  applications  have  no 
statutory  burden  under  the  new  Act, 

We  will  amend  the  rules  to  indicate 
the  role  of  the  review  boards  in  the 
decisionmaking  process  prior  to 
publication  of  the  notice  of  the 
application  in  the  Federal  Register. 

We  have  addressed  the  entry 
requirements  of  the  Act  in  the  prior 
section.  A  fuller  explication  is  contained 
in  Art  Pape,  supra,  at  93-94,  and  La 
Bar’s,  supra,  at  269-272.  Under  the  Act, 
the  applicant  must  still  come  forward 
with  some  evidence  of  the  utility  of  its 
proposed  service.  Once  the  applicant 
has  carried  its  threshold  burden  under 
the  relaxed  entry  standard,  the  burden 
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of  proof  shifts  to  persons  opposing  the 
application  to  show  that  the  proposed 
service  is  inconsistent  with  the  public 
convenience  and  necessity.  In  sum,  once 
the  threshold  case  is  established,  the 
statute  creates  a  presumption  in  favor  of 
entry  and  competition. 

The  review  board  screens  the 
presentation  of  applicant  prior  to 
Federal  Register  publication.  If  an 
application  is  materially  incomplete,  it 
will  be  rejected.  On  the  other  hand,  if 
the  necessary  documentation  is 
substantially  present,  the  review  boards 
will  examine  the  contents  of  the 
application  to  see  whether  there  is 
sufHcient  evidence  to  establish  a 
threshold  case.  If  there  is  not,  the 
application  will  be  rejected^^  by  a  letter 
explaining  the  deficiencies  in  the 
substantive  evidence.  If  the  threshold 
test  has  been  met,  the  application  will 
be  published  in  the  Federal  Register. 
Once  published,  the  burden  of  proof  has 
shifted  to  protestants.  If  the  application 
is  unopposed,  there  will  be  a  grant  of 
authority  without  further  examination  of 
the  evidence.  The  only  exception  will  be 
in  those  circumstances  where 
Commission  staff  discover  the 
possibility  that  applicant  may  have 
ntness  problems,  or  if  there  is  evidence 
of  veracity  problems. 

We  thus  nnd  that  where  applicant  has 
carried  its  initial  evidentiary  burden  and 
the  evidence  is  unrebutted,  applicant 
has  sustained  its  overall  burden  of 
proof. 

Oral  Hearings 

Numerous  parties  contend  that  the 
interim  rules’  treatment  of  the  oral 
hearing  process  is  unlawful  or 
inappropriate.  They  argue  that 
“extraordinary  circumstances”  is  not  a 
proper  standard,  and  generally  object  to 
the  guidelines  set  forth  in  interim  rule 
1100.247(B)(f).  It  is  also  contended  that  a 
speciHc  ruling  is  required  on  requests  for 
oral  hearing  in  each  case. 

Under  the  provisions  of  the 
Administrative  Procedure  Act  (APA),  an 
agency  is  not  required  to  provide  oral 
hearings.  While  the  APA  stresses  the 
due  process  opportunity  to  be  heard,  a 
party  is  entitled  to  present  its  case 
either  by  oral  or  by  documentary 
evidence,  5  U.S.C.  556(d).  The  Supreme 
Court  has  construed  these  provisions  of 
the  APA  as  not  requiring  hearings 
consisting  of  oral  presentations  in 
agency  proceedings.  Rather,  such 


An  applicant  can  file  an  appeal  of  this  rejection 
or  can  refile  the  application  after  eliminating  the 
deflciencies.  If  an  applicant  chooses  to  resubmit,  it 
should  refer  to  its  prior  application  and  fee  payment 
so  as  to  avoid  a  second  fee  being  assessed.  If  no 
refiling  or  appeal  is  made,  then  there  is  no  fee 
refund. 


hearings  are  compulsory  only  when  the 
statute  governing  the  agency’s  actions 
make  an  oral  hearing  mandatory.^^ 

The  codiHed  Interstate  Commerce  Act 
(ICA)  does  not  provide  that  parties  in 
operating  authority  proceedings  be 
granted  an  opportunity  for  an  oral 
hearing.  The  Motor  Carrier  Act  of  1980 
does  not  change  that  situation.  In  fact, 
the  legislative  history  of  the  Motor 
Carrier  Act  indicates  that  Congress 
envisions  most  operating  rights 
applications  will  be  handled  under  the 
modiHed  procedure.^^ 

The  Commission  has  never  foimd 
there  to  be*a  compulsory  requirement  of 
an  oral  hearing  in  application 
proceedings.®* 

The  courts  have  long  supported  the 
Commission’s  procedures  for  handling 
application  proceedings  in  documentary 
form  under  the  modified  procedure.  In 
Riss  &  Co.  V.  United  States,  341  U.S.  907 
(1951),  the  Supreme  Comt  reversed  a 
lower  court’s  holding  that  an  oral 
hearing  was  required  in  an  application 
proceeding.  The  Court  merely  cited 
Wong  Yang  Sung,  supra.  Subsequently, 
in  the  second  Riss  &  Co.  decision  on 
remand,  117  F.  Supp.  296  (W.D.  Mo.), 
off  d  per  curiam,  346  U.S.  090  (1952),  a 
hearing  consisting  of  pleadings  and 
written  argument  only  was  held  to  be 
adequate. 

Many  courts  have  considered  the 
validity  of  the  Commission’s  modified 
procedure  in  light  of  the  APA,  the 
Interstate  Commerce  Act,  and  the  due 
process  guarantees  of  the  U.S. 
Constitution.®*  Uniformly,  the  courts 
have  held  that  the  modified  procedures 
are  fundamentally  fair. 

Part  of  the  consideration  upholding 
the  modified  procedure  is  the  provision 


Wong  Yang  Sung  \McGrath,  339  U.S.  33  (1950). 
*■*  See  the  statements  of  Senator  Cannon  (“We 
expect  *  *  *  the  end  of  virtually  all  oral  hearings 
*  *  *”)  and  Senator  Packwood  (“*  *  *  the  new  law 
gives  the  ICC  the  kinds  of  procedural  tools  to 
greatly  expedite  applications  *  *  *"),  57  Cong.  Rec. 
S7685. 

Kingpak,  Inc.,  Investigation  of  Operations,  103 
M.C.C.  319,  344  (1966).  See  also  Theatres  Service 
Co.,  Extension-Duiuth,  Ca.,  113  M.C.C.  744,  746-47 
(1971)  (no  oral  hearing  required  in  the  case  of  an 
application  that  might  otherwise  be  sent  to  a  joint 
board). 

**  Eastern  Oil  Transport,  Inc.  v.  United  States, 

413  F.  Supp.  121  (E.D.N.C.  1976);  Frozen  Foods 
Express,  Inc.  v.  United  States,  346  F.  Supp.  254 
(W.D.  Tex.  1972);  Richard Dahn,  Inc.  v.  I.C.C.,  335  F. 
Supp.  337  (DJ4.J.  1971);  Howard  Hall  Co.  v.  United 
States,  332  F.  Supp.  1076  (N.D.  Ala.  1971);  C.  I. 
Whitten  Tronsp.  Co.  v.  United  States,  328  F.  Supp. 
1120  (S.D.  W.  Va.  1971);  Allied  Van  Lines  Co.  v. 
United  States.  303  F.  Supp.  742  (D.D.  Cal.  1969); 
National  Trailer  Convoy,  Inc.,  v.  United  States,  293 
F.  Supp.  634  (ND.  Okla.  1968);  Lincoln  Transit  Co.  v. 
United  States,  256  F.  Supp.  990  (S.D.  N.Y.  1966); 
Chemical  Leaman  Tank  Lines,  Inc.  v.  United  States, 
251  F.  Supp.  269  (ED.  Pa.  1965);  and  Brotherhood  of 
Locomotive  Engineers  v.  Uhited  States,  217  F.  Supp. 
98  (N.D.  Ohio  1963). 


of  the  APA  that  an  administrative 
agency  may  adopt  procedures  for 
receiving  evidence  in  written  form,  see  5 
U.S.C.  556(d).  Moreover,  the  courts  have 
noted  that  the  Commission’s  written 
procedures  protect  procedural  due 
process  rights  in  light  of  the  safeguards 
provided  under  the  rules  of  practice. 

The  safeguards  referred  to  by  the 
courts  include  several  provisions  of  the 
rules  of  practice.  First,  oral  hearings 
may  still  be  provided  under  appropriate 
circumstances.  These  circumstances  are 
primarily  where  material  issues  of  fact 
are  in  dispute. 

The  courts  have  also  noted  that 
availability  of  discovery  procedures  in 
the  rules  of  practice  safeguards  a  party’s 
procedural  due  process  rights.  The 
discovery  procedures  have  been  found 
to  obviate  the  need  for  confrontation 
and  cross-examination  of  witnesses  and 
the  alleged  necessity  for  an  oral 
hearing.®’ 

Our  newly  revised  rules  of  practice 
similarly  safeguard  procedural  due 
process  rights  by  providing  a  means  by 
which  a  party  can  obtain  an  oral 
hearing.  Although  the  rules  indicate  that 
the  Commission  will  handle  most  cases 
imder  the  modified  procedure,  and  that 
oral  hearings  will  be  held  only  in 
extraordinary  cases,  the  rules  clearly 
and  fully  set  forth  what  information  a 
protestant  must  submit  in  a  request  for 
oral  hearing  and  the  standard  for  setting 
a  case  for  oral  hearing — material  issues 
of  fact  in  dispute.  See  49  CFR  1100.253(i). 

Certain  commentors  complain  that  our 
limitation  of  oral  hearings  to 
extraordinary  cases  is  too  narrow.  It 
was  not  our  intent  to  suggest  that  we 
had  arbitrarily  concluded  that  oral 
hearings  would  never  be  either 
necessary  or  desirable.  Our  limitation  of 
oral  hearings  to  extraordinary 
circumstances  was  intended,  instead,  to 
reflect  our  judgment  that  the  ordinary 
issues  which  had  triggered  an  oral 
hearing  in  the  past — e.g.,  the  large 
number  of  protesting  parties,  the 
magnitude  of  the  potential  diversion  of 
traffic  and  revenue,  or  the  breadth  of  the 
application — ^would  alone  no  longer 
constitute  grounds  for  setting  an 
application  for  hearing  before  an 
administrative  law  judge.  To  better 
reflect  this  intention,  we  shall  modify 
the  standard  as  set  forth  in  final  rule 
§  1100.253(i). 

We  offer  certain  observations  in  this 
connection.  To  begin  with,  it  is  clear 
that  there  is  no  requirement  for  oral 
hearings  in  motor  carrier  licensing 


”See  Frozen  Foods  Express,  supra,  at  261; 
Ashworth  Transfer,  Inc.  v.  United  States.  315  F. 
Supp.  199.  203-03  (D.  Utah  1970);  Howard  Hall  Co., 
supra,  at  1080,  n.l7;  and  Allied  Van  Lines,  supra,  at 
749. 
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cases.  In  determining  whether  or  not  to 
employ  oral  hearings,  nevertheless,  we 
believe  we  should  be  guided  by  three 
considerations — the  private  interest  at 
stake,  the  value  of  oral  hearings  to  the 
decisional  process,  and  the 
administrative  burdens  associated  with 
oral  hearings.  See  Mathews  v.  Eldridge, 
424  U.S.  319  (1976). 

Two  private  interests  are  ordinarily 
involved  in  licensing  cases — the 
applicant  and  those  supporting  the 
application,  on  the  one  hand,  and  the 
protestants,  on  the  other.  We  believe 
that  a  reading  of  the  Motor  Carrier  Act 
and  its  legislative  history  demonstrates 
that  Congress  has  struck  the  public 
interest  balancing  in  favor  of  applicants. 
While  there  may  be  public  interest 
reasons  for  altering  this  balance  in 
individual  cases,  we  believe,  by  and 
large,  that  applicants  should  receive 
prompt  processing  under  modified 
procedure. 

A  critical  purpose  of  oral  hearings  is 
development  of  a  record  adequate  to 
permit  a  reasoned  decision.  Our 
experience  with  modified  procedures 
over  the  years  convinces  us  that  we  can 
reach  a  reasoned  decision  in  most  cases 
without  the  necessity  of  oral  hearings. 
Under  the  new  law  factual  issues  which 
traditionally  occupied  much  of  the  time 
and  effort  associated  with  oral 
hearings — such  as  the  determination  of 
the  traffic  and  revenue  likely  to  be 
diverted,  or  the  feasibility  of  the 
applicant's  proposal — are  no  longer  of 
critical  decisional  importance.  As  a 
consequence,  we  doubt  that  critical 
factual  issues  will  arise  to  quite  the 
same  degree  as  in  the  past. 

Finally,  we  cannot  overlook  the 
burdens  to  both  the  parties  and  the 
Commission  which  flow  from  the 
employment  of  oral  hearings.  There  are 
costs,  such  as  witness  and  travel 
expenses,  and  differences  in  consulting 
and  legal  fees,  which  vary  depending 
upon  the  type  of  procedure  employed. 
While  we  are  plainly  prepared  to  incur 
these  costs,  or  have  the  parties  incur 
them,  when  necessary  to  reach  an 
informed  decision,  we  will  be  reluctant 
to  add  administrative  and  other  burdens 
in  the  absence  of  a  plan  showing  that 
oral  hearings  are  required. 

We  note  that  a  request  for  oral 
hearing  lies  at  any  time  during  a 
proceeding,  although  normally  this 
should  be  done  prior  to  or  immediately 
after  the  submission  of  evidence  by 
protesting  parties.  Thus,  a  protesting 
party  would  normally  request  oral 
hearing  with  the  submission  of  its 
evidence,  since  it  has  already  had  an 
opportunity  to  review  applicant’s 
statements.  Applicant’s  request  would 
normally  come  upon  application  or  at 


the  reply  stage,  since  it  would  have 
made  an  assessment  of  the  evidence 
presented  in  opposition.  Late  requests 
for  oral  hearing  may  be  denied  where 
prejudice  would  occur  to  other  parties,  ' 
even  if  new  facts  come  to  light  which 
might  otherwise  make  oral  hearing 
preferable.  Parties  are  advised  that  late 
requests  must  be  considered  against  the 
need  to  adhere  to  the  statutory 
deadlines. 

Some  commentators  have  argued  that 
complexity  of  a  case  is  sufficient  to 
warrant  its  handling  under  the  oral 
bearing  process.  See  General  Policy 
Statement  Concerning  Mato f  Carrier 
Licensing  Procedures,  Ex  Parte  No.  55, 

31  FR  6600  (1966).  That  policy  statement 
indicated  that  the  more  complex  cases 
would  be  assigned  to  oral  hearing. 

We  note  that  it  has  been  Commission 
practice  in  the  past  to  assign  cases  to 
oral  hearing  solely  because  of  their  size. 
In  the  future,  cases  will  not  be  sent  to 
oral  hearing  solely  because  of  the 
magnitude  of  the  record.  There  may  be 
occasions  when,  in  our  discretion,  it  will 
appear  that  the  complexity  (as 
distinguished  from  the  size  of  the 
record)  of  a  case  warrants  handling 
under  oral  hearing.  Our  focus  is  on  the 
ability  to  decide  a  case  upon  substantial 
written  evidence  and  arrive  at  a  well 
reasoned  result.  Many  large  cases  are 
quite  simple  in  content.  The  structure  of 
the  application,  the  cohesiveness  of- the 
shipper  evidence,  and  the  interests  of 
the  opposing  parties  are  major 
determinants  in  deciding  when  a  case  is 
so  complex  that  it  can  only  fairly  be 
handled  under  the  oral  hearing  process. 
These  circumstances  are  impossible  to 
determine  in  the  abstract,  and  should  be 
left  for  case-by-case  judgments. 

We  would  also  point  out  that  our 
appellate  process  has  always  been 
handled  entirely  from  the  large  written 
record  developed  at  a  hearing.  Our  staff 
is  well  versed  in  handling  large,  written 
records.  Oral  hearing’s  determinative 
standard  is  need  for  cross-examination 
and  the  credibility  of  the  parties  where 
material  issues  are  in  dispute. 

It  is  argued  that  the  Commission  must 
make  individual  affirmative  rulings  on 
an  oral  hearing  request,  and  that  we 
cannot  deem  a  request  to  be  denied 
merely  by  publishing  a  decision.  We 
would  note  that  in  the  past  we  never 
explicitly  ruled  on  the  oral  hearing 
request  when  a  case  was  set  for  the 
modified  procedure.  We  merely  issued 
an  order  directing  the  parties  to  submit 
modified  procedure  statements,  and  the 
oral  hearing  request  was  deemed 
denied.  Under  the  final  rules, 
applications  are,  in  essence,  deemed  set 
for  modified  procedure  handling  upon 
filing.  Subsequent  examination  of  the 


record  which  discloses  a  need  for  oral 
hearing  will  result  in  the  issuance  of  an 
order  resetting  the  case  for  hearing. 

Note  that  a  party  is  able  to  appeal  an 
initial  decision  on  the  grounds  that  oral 
hearing  was  necessary. 

We  believe  that  the  public  should  be 
apprised  of  our  internal  "designation” 
process.  Additionally,  our  new  process 
will  require  modification  of  our 
regulation  pertaining  to  delegation  of 
authority  by  the  Chairman,  49  CFR 
1011.7,  as  explained  below. 

The  general  power  of  delegation  of 
authority  within  the  Commission  is 
found  in  49  U.S.C.  10305.  These 
delegations  are  delineated  in  the 
regulations  set  forth  in  49  CFR  1011. 
Previously  these  delegations  were 
contained  in  Organization  Minutes. 

The  Chairmen  is  given  authority  over 
procedural  matters  in  the  Commission. 
See  especially  49  U.S.C.  10301(f)(3)  and 
49  CFR  1011.4(b)(2)(ii).  Under  these 
powers,  the  Chairman  has  the  power  to 
designate  proceedings  for  handling 
under  the  modified  procedure  or  oral 
hearing  procedures. 

The  Chairman  has  delegated  some  of 
his  powers  over  procedural  matters  to 
both  the  Chief  Administrative  Law 
Judge  (49  CFR  1011.7(c)(2))  and  the 
Director  of  the  Office  of  ftoceedings  (49 
CFR  1011.7(c)(3)).  In  the  past  they  have 
used  this  power  concurrently  in  the 
designation  of  proceedings.  Modified 
procedure  orders  are  issued  in  the  name 
of  the  Director  of  the  Office  of 
Proceedings,  and  oral  hearing  orders  are 
in  the  name  of  the  Chief  ALJ.  This 
procedure  has  developed  through 
informal  understandings  between  the 
two  offices.  The  procedure  is  not  set 
forth  in  any  regulation.  Any  public 
documents  merely  state  that  the 
Commission  will  determine  whether  the 
application  should  be  placed  on  the 
hearing  docket  or  the  modified 
procedure  docket. 

In  order  to  clarify  this  procedure,  the 
delegation  regulations  should  be 
amended  to  add  a  section  clearly 
defining  the  lead  responsibility  of 
designating  proceeding  for  handling 
either  under  the  modified  procedure  or 
the  oral  hearings  procedures. 

Delegating  lead  responsibility  to  one 
office  will  obviate  the  need  for 
duplicative  review  of  the  cases,  which 
occurred  in  the  past.  The  need  for 
expeditious  handling  of  our  cases 
internally  requires  that  we  wring  every 
unnecessary  handling  step  out  of  our 
processes.  We,  therefore,  will  assign 
lead  responsibility  for  designating  cases 
to  the  Office  of  Proceedings,  since  that 
Office  has  physical  possession  of  the 
records  through  their  early  processing 
stages,  since  most  cases  will  be  handled 
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under  the  modified  procedure,  and  since 
that  office  is  the  best  judge  of  the  ability 
of  its  staff  to  handle  complex  cases.  The 
following  material  shall  be  added  to  the 
last  sentence  in  49  CFR  1011.7(c)(3): 

The  Director  of  the  Office  of  Proceedings 
shall  also  have  authority,  unless  otherwise 
ordered  by  the  Chairman  in  individual 
proceedings,  to  decide  whether  operating 
rights  applications  and  complaint 
proceedings  shall  be  handled  under  the 
modified  procedure  or  assigned  to  the  Office 
of  Hearings. 

To  facilitate  the  designation  process, 
we  have  changed  the  placement  of  the 
request  for  oral  hearing  in  the  parties’ 
verified  statements  to  the  end  of  the 
verified  statement.  A  separate 
attachment  labeled  "Oral  Hearing 
Request”  is  preferred. 

Content  of  Oral  Hearings 

Ovemite  Transportation  Company 
questions  whether,  in  light  of  the 
requirement  that  applicants  and 
Protestants  file  their  evidence  at  the 
initial  stages  of  a  proceeding,  the 
content  of  the  oral  hearing  will  be 
limited  in  any  way.  We  recognize  that 
much  of  the  operational  evidence  of  the 
parties  will  have  been  submitted  in  the 
verified  statements.  We  believe, 
however,  that  the  Administrative  Law 
Judge  should  be  given  discretion  to 
analyze  the  evidentiary  needs  in  each 
case.  There  may  be  instances  where 
additional  operational  evidence  should 
be  admitted.  In  other  cases,  cross 
examination  of  a  key  witness  may  be 
sufficient.  Certainly  there  is  no  need  for 
the  parties  to  present  orally  what  has 
already  been  submitted  in  written  form, 
unless  clarification  or  credibility  is  in 
issue. 

Not  only  will  we  be  making  less  use  of 
oral  hearing,  but  we  anticipate  that  in 
many  instances  the  duration  and 
complexity  of  those  hearings  will  be 
reduced,  resulting  in  additional  savings 
to  the  public. 

Notice  of  Oral  Hearing 

Nelson  &  Harding  states  that  as  a 
matter  of  fairness  to  the  parties,  as  well 
as  for  the  Commission’s  own 
administrative  convenience,  a  deadline 
for  apprising  the  parties  of  oral  hearing 
should  be  established.  They  suggest  that 
the  notice  be  given  within  30  days  after 
the  rebuttal  statements  are  due. 

We  are  sensitive  to  this  problem,  but 
believe  conscientiousness  on  our  part, 
rather  than  a  firm  rule,  will  produce  the 
desired  results.  Almost  all  cases  set  for 
oral  hearing  will  be  determined  about 
the  time  the  rebuttal  statement  is 
received,  and  the  Commission  will  make 
every  attempt  to  notify  parties  as  soon 
as  possible  after  that  date  that  an  oral 


hearing  is  scheduled.  Normally  this 
should  be  accomplished  well  within  30 
days  from  the  rebuttal  due  date. 
However,  it  is  not  possible  to  adhere  to 
this  deadline  in  every  case  because  not 
all  cases  are  designated  for  oral  hearing 
at  the  rebuttal  date.  The  Section  of 
Operating  Rights  screens  the  file  before 
or  at  the  time  rebuttal  statements  are 
due,  and  analyzes  requests  for  oral 
hearing.  It  is  possible  that  the  review  . 
board  assigned  the  case  may  later 
believe  that  oral  hearing  is  necessary, 
and  it  has  the  authority  to  make  the 
determination  under  its  decisionmaking 
powers.  In  that  case,  again,  we  will  try 
to  issue  an  oral  hearing  notice  as  soon 
as  possible,  but  it  may  be  outside  of  the 
30-day  period  suggested. 

Supporting  Evidence  in  Motor  Common 
Carrier  Cases 

A  number  of  persons  complain  that 
we  improperly  read  the  Act  and  that 
shipper  or  user  support  is  required  in 
motor  common  carrier  of  property 
proceedings. 

In  this  regard,  the  MCLA  attacks  our 
apparent  reliance  on  H.R.  Rep.  96-1069, 
supra,  as  a  guide  to  the  type  of  evidence 
permissible  under  section  10922(b)(1). 
They  argue  that  the  report  is  not 
conclusive  evidence  of  legislative  intent 
and  cannot  be  relied  on  as  providing 
insight  into  Congressional  intent,  citing 
National  Small  Shipments  Traffic 
Conference,  Inc,  v.  C.A.B.,  No.  782163 
(D.C.  Cir.,  decided  February  11, 1980). 

We  believe  MCLA’s  reliance  on 
N.S.S.T.C.  v.  C:A.B.,  supra,  is  misplaced. 
The  case  involved  a  challenge  to  the 
Board’s  action  under  the  amended 
Federal  Aviation  Act,  Pub.  L.  No.  95-63, 
91  Stat.  1278,  exempting  carriers  from 
tariff  filing  requirements.  The  challenge 
was  based  on  legislative  history 
suggesting  that  the  Congress  did  not 
intend  the  Board  to  use  its  exemption 
power  as  it  did.  In  upholding  the  Board’s 
action,  the  reviewing  court  held  that 
“*  *  *  the  plain  language  of  the  statute 
authorizes  the  Board’s  action  *  *  *”, 
slip  op.  16.  The  court  reasoned  that 
absent  any  “clear  contrary  evidence 
(court’s  emphasis)  of  legislative  intent,” 
the  plain  language  of  a  statute  controls. 
Slip  op.  17.  Thus,  the  court  did  not 
suggest  that  legislative  histories  provide 
no  insight  as  to  Congressional  intent,  as 
MCLA  suggests.  Rather,  it  reaffirmed  the 
importance  of  following  unambiguous 
statutory  language.*® 

”  We  note  in  passing  that  the  MCLA's  blanket 
attack  on  the  value  of  the  H.  Kept.  96-1096.  supra, 
as  a  guide  to  our  implementation  of  the  new  Act 
seems  somewl\at  disingenuous  since  its  pleading 
contains  several  references  to  both  H.R.  Rep.  No. 
96-1069,  supra,  and  S.  Rep.  No.  96-641, 96  Cong.,  2d 
Sess.  (1980),  when  those  reports  support  its 
positions. 


In  the  above  context  we  believe 
MCLA’s  support  of  narrowing 
acceptable  evidence  under  the  new  Act 
to  that  submitted  by  potential  users 
lacks  merit.  Section  10922(b)(1)(B)  refers 
to  evidence  presented  by  “persons 
supporting  the  issuance  of  a  certificate.” 
(emphasis  supplied).  The  Act  defines 
“persons”  to  include  a  trustee,  receiver, 
assignee,  or  a  personal  representative  of 
a  person  in  addition  to  its  meaning  in  1 
U.S.C.  1  (49  U.S.C.  10102(15)).  Section  1 
defines  person  to  include  corporations, 
companies,  associations,  firms, 
partnerships,  societies,  and  joint  stock 
companies,  as  well  as  individuals.  We 
believe  these  definitions  to  be  clearly 
inclusive  and  not  exclusive. 

In  our  view  the  plain  language  of 
section  10922(b)(l]  requires  that  the 
Commission  receive  evidence  from  any 
person  supporting  issuance  of  a  motor 
carrier  of  property  certificate.  Our 
denomination  of  the  types  of  evidence 
allowable  under  the  interim  rules  should 
have  been  seen  as  illustrative  of  the 
types  of  evidence  that  may  be  received 
under  the  new  application  procedures. 
While  this  may  not  assuage  MCLA’s 
fears  that  such  evidence  could  prove 
insurmountable,  the  fact  remains  that 
the  new  Act  on  its  face  requires  the 
Commission  to  consider  any  evidence 
from  persons  offered  to  show  that  a 
proposed  service  will  serve  a  useful 
public  purpose  although  as  the  House 
Report  states,  shippers  evidence  is  still 
the  best  evidence.  Further,  such  an 
approach  is  consistent  with  the 
Commission’s  past  practice  of  liberal 
receipt  of  evidence  even  though  some 
evidence  was  accorded  little  or  no 
weight.  Finally,  we  cannot  subscribe  to 
MCLA’s  belief  that  the  expansion  of  the 
types  of  evidence  allowable  in  an 
applicant’s  attempt  to  make  a  threshold 
case  will  inevitably  lead  to  a  threshold 
showing  in  every  case.  The  new  Act 
does  not  preclude  us  from  weighing  even 
uncontroverted  threshold  evidentiary 
submissions.  Rather  it  ensures  that  out 
determinations  can  be  made  with  the 
benefit  of  as  broad  as  evidentiary  view 
as  possible.  For  the  above  reasons,  we 
see  no  compelling  reason  to  limit  , 
evidentiary  submissions  to  that  of 
potential  users. 

Prior  Commission  Policy  Statements 
Which  Affect  the  Application  Process 

The  Commission  has  previoiisly 
issued  policy  statements  which  relate  to 
the  application  process.  In  this  portion 
of  our  report  ws  will  disciiss  the 
continuing  validity  of  those  policy 
statements. 
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Related  issues  in  a  single  application 

The  Commission  issued  a  policy 
statement,  at  41  FR  5380  (1976), 
concerning  limitations  on  the  scope  of 
authority  sought  in  an  individual 
application  for  permanent  operating 
rights  authority.  The  Commission 
determined  that  the  scope  of  authority 
sought  should  be  limited  to  a  single 
issue  and  related  issues  with  common 
support  or  moving  in  a  related  fashion 
with  the  primary  issue.  Multiple 
unrelated  requests  for  authority  would 
not  be  accepted  for  filing. 

We  now  overrule  that  policy  and  will 
allow  applicants  to  have  free  choice  of 
what  the  scope  of  their  application 
should  be.  We  realize  that  even  prior  to 
the  Act  we  accepted  many  applications 
which  were  not  limited  to  single  issues 
due  to  the  broadness  of  the  application. 
We  recognize  that  under  our 
“consolidation”  type  application 
proceeding  it  is  possible  that  some 
protestants  will  be  concerned  with  only 
certain  portions  of  the  proceeding,  while 
another  set  of  protestants  will  have 
another  set  of  interests.  This  has  always 
been  true. 

We  believe  that  the  applicant’s 
decision  to  increase  the  scope  of  its 
operations  systemwide  is  sufficient 
indication  that  the  matters  should  be 
handled  under  one  proceeding. 
Examinations  of  the  initial  submittals 
will  often  not  reveal  the  underlying 
related  issues  or  systemic  changes  being 
proposed  by  applicant.  On  the  other 
hand,  an  applicant  should  be  aware 
that,  for  strategic  purposes,  proposing 
many  different  types  of  operations  in  a 
single  proceeding  may  result  in  portions 
of  the  application  that  would  have  been 
unopposed  now  bein^  required  to 
undergo  the  opposed  application 
process.  Still,  that  is  a  choice  best  left  to 
applicant.  We  therefore  overrule  the 
policy  statement  issued  at  41  FR  5380. 

New  evidence  in  rebuttal  statements 

The  Commission  issued  a  policy 
statement  concerning  new  evidence  in 
rebuttal  statements  filed  tmder  the 
modified  procedure  at  40  FR  42810 
(1975).  We  stated  that  we  would  reject 
new  evidence  submitted  by  an  applicant 
in  its  rebuttal  statements  under  the 
modified  procedure  relative  to  alleged 
service  deficiencies  of  a  protestant 
regardless  of  when  such  alleged  service 
deficiencies  may  have  occurred.  We 
continue  to  adhere  to  that  policy,  and 
the  policy  statement  issued  in  the 
Federal  Register  of  September  16, 1975, 
at  40  FR  42810,  is  affirmed. 


Operational  feasibility 

The  Commission  issued  a  general 
policy  statement  concerning  motor 
carrier  operational  feasibility,  dated 
November  15, 1973.  The  now  superseded 
OP-OR-9  application  form  contained  a 
requirement  that  applicant  present 
operational  feasibility  information.  The 
policy  statement  required  that  an 
applicant  must  present  evidence 
respecting  how  equipment  was  expected 
to  be  returned  to  an  origin  point,  as  well 
as  other  data  relating  to  the  operational 
feasibility  of  the  proposal,  including  the 
incidence  of  dead  head  operations. 

If  an  applicant  stated  in  its  initial 
evidentiary  presentation  that  empty  or 
partially  empty  vehicle  movements 
would  result  upon  a  grant  of  its 
application,  applicant  was  expected  (1) 
to  specify  the  extent  of  such  operations, 
by  mileages  and  the  number  of  vehicles, 
that  would  be  incurred,  and  (2)  to 
designate  where  such  empty  vehicle 
operations  would  be  conducted. 

The  Commission  later  announced  that 
the  policy  of  requiring  evidence  of  return 
movements  was  intended  to  be  applied 
as  an  equitable  factor  militating  in  favor 
of  granting  applications  where 
applicants  show  that  efficient  traffic 
movements  on  return  were  a  part  of 
their  proposals,  but  it  was  not  intended 
to  serve  generally  as  a  basis  for  denying 
an  application  where  a  need  had  been 
established  for  the  proposed  service, 
where  backhaul  traffic  may  have  been 
unavailable,  or  where  return  traffic 
movements  were  otherwise  not 
possible.®® 

We  conclude  that  applicant  may 
present  such  evidence  in  its  application, 
but  that  this  is  not  required,  and  to  this 
extent  we  overrule  the  policy  statement. 
We  adhere  to  the  line  of  cases 
mentioned  immediately  above  that 
submission  of  this  evidence  is 
permissive  for  the  applicant.  It  can 
enhance  an  applicant’s  position,  but 
other  factors  normally  outweigh  this 
factor.  We  also  believe  that  a  protestant 
should  be  allowed  to  present  energy  and 
economic  efficiency  evidence  in  support 
of  its  position. 

We  are  aware  that  the  Transportation 
Policy  as  amended  by  the  Act  provides 
that  energy  and  economic  efficiencies  be 
provided  for  in  our  regulation  of  the 
industry.  Normally,  however, 
operational  feasibility  will  not  be  a 
decisive  factor  in  an  application 


*®  MDI,  Inc.,  Long  Prairie,  MN  Conlr.  Car. 
Applic.,  129  M.C.C.  346  (1978):  Timlaph  Carp,  of 
Virginia,  129  M.C.C.  367  (1978):  and  GIr.M.  Inc., 
ExL — Automobiles  from  California,  131  M.C.C  919 
(1980).  See  also  Warren  Transport,  Inc.  v.  U.S.,  No. 
79-2030  (D.C.  Cir.,  October  6, 1980). 


proceeding.  We  arrive  at  this  conclusion 
for  the  following  reasons. 

Giving  significant  weight  to 
operational  feasibility  evidence  would 
suggest  that  we  can  administratively 
allocate  the  productive  use  of  resources 
better  than  the  marketplace;  that  we  can 
decide  which  carrier  should  transport 
certain  percentages  of  the  available 
traffic;  and  whether  this  will  be  done  at 
the  maximum  efficiency.  Stated 
differently,  it  assumes  we  can  decide 
whether  an  applicant  will  operate 
exactly  as  it  proposes,  what  response 
existing  carriers  will  make  (such  as  to 
compete  more  aggressively)  and 
whether  our  powers  of  prediction  are 
reliable  in  the  long  term.  We  think  that 
in  most  cases  these  assumptions  are 
unfounded. 

The  new  Act  gives  recognition  to  this 
observation.  Congress  has  now 
recognized  that  marketplace  competition 
is  the  better  allocation  mechanism. 

Unless  there  are  clear  reasons  in  a 
specific  case  for  believing  that  the 
marketplace  will  not  produce  the  better 
results,  we  should  not  disturb  that 
process. 

The  marketplace  is  dynamic.  Carrier 
and  shipper  managements  make 
decisions  based  on  today’s  economic 
circumstances.  Our  review  of  the 
evidence  is  at  best  several  months  late. 
During  this  time,  there  are  many  options 
open  to  all  parties  for  making  their 
operations  more  efficient.  An  existing 
carrier,  faced  with  the  prospect  of  a  new 
competitor,  can  lower  prices  and  attract 
more  business.  It  can  seek  additional 
authority  from  the  Commission  to 
ensure  balanced  operations.  It  can  drop 
or  rearrange  service  in  the  market  area 
and  put  its  resources  to  work  where  it 
can  operate  more  efficiently. 

What  is  most  critical,  from  the 
administrative  point  of  view,  is  that 
deciding  cases  using  operational 
feasibility  as  a  significant  factor  in 
every  case  results  in  a  blunting  of 
market  incentives  for  existing  carriers  to 
reassess  the  efficiency  of  their  existing 
operations;  it  further  dulls  the  cutting 
edge  of  competition  and  its  reinforcing 
tendency  to  let  the  most  efficient 
operation  rise  to  the  top.  In  sum,  a 
careful,  calculated  look  at  operational 
feasibility  should  only  be  used  as  a  last 
resort,  where  we  are  suspicious  that  the 
marketplace  allocation  scheme  is 
breaking  down. 

Toto  policy 

In  Ex  Parte  No.  MC-118,  Grant  of 
Motor  Carrier  Operating  Authority  To 
An  Applicant  Who  Intends  To  Use  It 
Primarily  As  An  Incident  To  The 
Carriage  Of  Its  Own  Goods  And  Its  Own 
Non-transportation  Business,  43  FR 
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55051  (1978]  we  affirmed  the 
Commission's  decision  in  Toto 
Purchasing  S’  Supply  Co.,  Inc.,  128 
M.C.C.  873  (1978),  which  marked  a 
departure  from  our  adherence  to  the 
policy  of  Geraci  Contract  Carrier 
Application,  7  M.C.C.  369  (1938].  The 
Geraci  policy  provided  that  the 
Commission  would  not  grant  a  motor 
carrier  certihcate  or  permit  to  an 
applicant  who  intended  to  use  it 
primarily  as  an  incident  to  the  carriage 
of  its  own  goods  and  its  own  non- 
transportation  business. 

The  Commission’s  present  policy  is 
that  motor  carrier  operating  authority 
will  be  granted  to  an  applicant  who 
intends  to  use  it  primarily  as  an  incident 
to  the  carriage  of  its  own  goods  and  its 
own  non-transportation  business, 
provided  (1]  that  the  standard  criteria 
for  motor  common  or  contract  carrier 
applications,  as  the  case  may  be,  are 
met,  and  (2]  that  the  applicant  is 
agreeable  to  the  imposition  of  conditions 
requiring  it  to  conduct  its  for-hire  motor 
carrier  activities  and  its  other  activities 
independently  and  to  maintain  separate 
records  for  each. 

The  policy  mentioned  above  will 
continue  in  effect  for  carriers  engaged  in 
proprietary  operations.  The  carrier  will 
have  to  conduct  its  for-hire  motor  carrier 
activities  and  its  other  activities 
independently  and  to  maintain  separate 
records  for  each.  We  see  no  reason, 
however,  to  impose  these  conditions  in 
individual  grants  of  authority.  This  is  a 
time  consuming  process.  Instead,  we 
shall  adopt  a  new  regulation,  at  49  CFR 
1041.25,  which  requires  these  carriers  to 
follow  that  policy.  Carriers  engaging  in 
such  operations  are  expected  to  know 
general  Commission  administrative 
requirements,  just  as  they  are  held 
accountable  to  be  aware  of  all  relevant 
statutes  and  regulations.  Imposition  of 
these  conditions  in  individual 
authorities  is  a  time  consuming 
procedure  which  serves  little  purpose.  It 
will  not  be  followed  in  the  future. 

Rule  of  eight 

The  Commission  laid  to  rest  its  “rule 
of  eight”  policy  in  Ex  Parte  No.  MC-119, 
Policy  Statement  Regarding  the  "Rule  of 
Eight”  in  Contract  Carrier  Applications, 
published  at  44  FR  2470  (1979].  That 
policy  statement  dealt  with  all  contract 
carriers.  The  policy  statement  with 
regard  to  property  carriers  is  moot.  See 
Ex  Parte  No.  55  (Sub-No.  42],  Deletion  of 
Dual  Operations  Policy,  45  FR  45528 
(1980].  It  retains  its  validity  with  regard 
to  passenger  carriers.  To  this  extent,  the 
policy  statement  is  reaffirmed,  and  we 
will  continue  to  ask  for  information 
relating  to  persons  served  by  applicants 


for  motor  contract  carrier  of  passenger 
authority. 

The  interim  and  Hnal  rules  thus 
contain  a  requirement  that  a  motor 
contract  carrier  of  passengers  state  the 
name  and  address  of  persons  or 
shippers  now  served  under  contract. 

Solicitation  of  withdrawal  of  shipper 
support  by  protestants 

The  Commission  issued  a  strongly 
worded  policy  statement  condemning 
any  attempt  by  parties  to  its  proceedings 
to  persuade  opposing  witnesses  to 
withdraw  support  for  an  application,  at 
39  FR  43374  (1974].  This  policy  is 
reaffirmed. 

Ex  Parte  No.  MC-121 

In  Ex  Parte  No,  MC-121,  Policy 
Statement  on  Motor  Carrier  Regulation, 
44  FR  68296  (1979],  the  Commission 
adopted  a  policy  statement  describing 
its  standards  for  deciding  applications 
seeking  motor  carrier  authority. 

Further  refinement  of  this  policy 
statement  has  occurred  in  Art  Pape, 
supra,  at  93,  and  La  Bar’s,  supra,  at  266- 
272,  with  regard  to  applications  for 
property  motor  carrier  authority.  The  Ex 
Parte  No.  MC-121  policy  retains  its 
validity  with  regard  to  passenger  carrier 
apphcations,  however,  since  the  Act  did 
not  change  the  substantive  law 
regarding  passenger  carrier  entry. 

Extensions  of  time 

The  Commission  issued  a  policy 
statement  concerning  requests  for 
extensions  of  time  in  41  FR  8454  (1976]. 
The  policy  statement  emphasized  that  a 
request  must  be  supported  by  a  thorough 
and  detailed  explanation  of  the  reasons 
for  the  request,  with  a  demonstration  of 
substantial  good  cause.  It  was 
contemplated  that  no  more  than  one 
extension  of  any  filing  date  would  be 
granted,  absent  a  showing  of  unique 
circumstances. 

In  addition,  the  Commission  further 
addressed  the  general  issue  of  the 
standards  for  granting  extensions  in 
Revision  of  Application  Forms,  supra,  at 
812.  It  there  adopted  a  rule,  former  49 
CFR  1100.247(f](3],  stating  that  requests 
for  extensions  of  time  within  which  to 
file  modified  procedure  statements  will 
be  granted  only  in  the  most 
extraordinary  circumstances.  It  was 
stated  that  ordinary  business 
occurrences  such  as  vacations, 
scheduling  problems,  excessive 
caseload,  and  turnover  in  personnel  are 
not  valid  reasons,  supra,  at  812. 

The  interim  rules  essentially  adopted 
that  standard.  §  1100.247(C](d],  and 
limited  the  requests  to  no  more  than  3 
working  days. 


Many  parties  state  that  3  working 
days  are  not  enough  to  cover  situations 
where  good  cause  would  warrant  an 
extension,  and  suggestions  are  made  to 
increase  the  time  to  7  days. 

The  adopted  rules  (1]  are  more 
detailed  in  their  treatment  of  the  issue  of 
extensions  of  time  than  the  former  or  the 
interim  rule,  and  (2]  retain  the  3-day 
rule. 

The  practicing  bar  must  share  the 
burden  of  the  statutory  time  limits.  Our 
experience  under  the  interim  rules  is 
that  the  bar  is  adhering  to  the  more 
stringent  rules  with  exceptional  results. 
Few  problems  have  been  manifested, 
and  members  of  the  bar  have  exhibited 
a  cooperative  attitude  in  such  matters  as 
lost  application  submittals  to 
protestants.  We  will  monitor  this 
situation  closely,  but  believe  that  for  the 
time  being  the  3-day  rule  should  be 
retained. 

The  major  problem  with  longer 
outside  time  limits  is  that  we  would  be 
required  to  grant  requests  of  the  same 
length  to  adversary  parties  in  the  same 
proceeding  if  equally  valid  reasons  were 
given.  If,  for  example,  illness  of  a  person 
required  7  days  be  given  to  protestant, 
an  identical  request  made  by  applicant 
would  have  to  result  in  a  like  extension. 

A  valuable  14  of  the  180  days  would  be 
lost. 

We  believe  that  one  answer,  for  those 
persons  practicing  before  us,  is  to  add 
their  own  precautionary  measures,  such 
as  early  mailing  of  pleadings,  to  ensure 
defaults  or  nonappearances  do  not 
occur. 

The  final  rules  adhere  to  the  prior 
policy  statement,  as  well  as  the  ^ 

philosophy  expressed  in  Revision  of 
Application  Rules. 

Similarly,  the  final  rules  require  that 
such  requests  be  made  in  documentary 
form  (letter  or  telegraph]  with  notice  of 
the  request  transmitted  to  known 
parties.  The  Commission  will  continue 
its  practice  of  requiring  the  requesting 
party  to  notify  known  parties  that  an 
extension  request  has  been  acted  upon. 

We  should  note  that  there  will  be 
some  circumstances  where  system 
malfunctions  will  require  “adjustments” 
to  filing  times.  These  are  not  extensions 
of  time  in  the  normal  sense  because  they 
result  from  something  beyond  the 
control  of  the  parties  and  fault  lies 
somewhere  in  the  mechanics  of  the 
postal  system  or  the  application  process. 
For  example,  during  the  period  of  the 
interim  rules,  there  was  an  occasion 
where  the  Federal  Register  erroneously 
misprinted  an  address,  and  a  potential 
protestant  was  slightly  delayed  in 
receiving  its  application  copy.  Where  a 
system  malfunction  occurs,  persons 
should  bring  it  to  the  attention  of  the 
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Section  of  Operating  Rights  as  soon  as 
possible.  The  public  should  be  advised 
that  purposeful  delay  by  an  applicant  in 
submitting  a  copy  of  the  application 
package  to  potential  protestants  may 
result  in  dismissal.  See  Glenn 
McClendon  Trucking  Co..  Inc.,  Ext. — 
Containers,  132  M.C.C.  318  (1980). 

Finally,  inquiries  as  to  the  decision 
made  on  an  extension  request  should 
not  be  accompanied  by  attempts  to 
argue  the  merits  of  the  request  with 
members  of  the  Operating  Rights’  staff. 
This  is  an  improper  practice  under  the 
Commission’s  Code  of  Ethics  for 
Practitioners  Before  the  Interstate 
Commerce  Commission,  Canon  8. 

The  issue  of  rates  in  application 
proceedings 

'The  interim  rules  eliminated  reference 
to  former  rule  1100.247(n),  the  policy 
statement  concerning  the  issue  of  rates. 
We  did  so  because  we  believed  the 
former  rule  was  unnecessarily 
cumbersome  and  merely  stated  obvious 
evidentiary  rules.  Under  the  Act,  the 
issue  of  rates  may  be  pertinent  for 
discussion  in  individual  cases  since, 
among  other  things,  we  are  to  allow  a 
variety  of  price  and  service  options,  see 
49  U.S.C.  10101(a)(7)(B).  We  continue  to 
adhere  to  the  general  policy  expressed 
in  the  former  rule — that  the  introduction 
of  rate  evidence  is  optional,  and 
introduction  of  counter-argument  is  also 
optional  by  any  party.  We  do  not 
believe  that  any  of  the  other 
requirements  in  the  former  policy 
statement  serve  a  useful  purpose, 
however,  and  the  final  rules  will  contain 
no  reference  to  the  issue. 

Elimination  of  Notarization  Requirement 

Several  parties  suggest,  and  we  agree, 
that  the  notarization  requirement  is 
burdensome  and  unnecessary.  We  will 
eliminate  the  requirement  from  the 
application  form  and  ail  witness 
statements,  and  will  substitute  language 
which,  when  agreed  to  in  writing  by  the 
signer  of  the  statement,  is  legally 
sufficient  to  constitute  an  oath. 

We  have  encountered  many  problems 
with  the  notarization  requirement  in  the 
past.  For  example,  a  number  of 
applications  have  been  rejected  because 
of  a  failure  to  notarize  some  part. 
Persons  practicing  before  the 
Commission  have  stated  informally  in 
the  past  that  their  witnesses  sometimes 
have  difficulty  Bnding  a  notary  official. 

The  Interstate  Commerce 
Commission’s  controlling  statute 
contains  provisions  requiring  various 
applications  for  operating  authority  filed 
with  the  Commission  to  “be  under 
oath.’’ 


Substitution  of  unsworn  written 
declarations  under  penalty  of  perjury  in 
lieu  of  verifications  subscribed  and 
sworn  under  oath  is  permissible  under 
applicable  federal  statutory  provisions. 
Specifically,  such  declaration 
procedures  are  sanctioned  by  28  U.S.C. 
1746  (1980  Supp.),  the  pertinent  portion 
of  which  provides  for  use  of  unsworn 
declarations  under  penalty  of  perjury 
whenever,  under  any  law  of  the  United 
States,  any  matter  is  required  to  be 
supported  by  the  oath  of  the  declarant. 
Reliance  upon  this  declaration-in-lieu- 
of-oath  provision  to  change  the  standard 
verification  procedures  prescribed  by 
the  Commission’s  Rules  of  Practice 
ensures  comparable  solemnity  in 
application  forms  and  related  pleadings. 

Use  of  declarations  in  lieu  of  formal 
oaths  will  not  diminish  the  legal 
sanctions  available  to  the  Commission. 
Sanctions  are  found  in  two  types  of 
statutes  in  the  United  States  Code, 
involving  prosecution  for  fraud  and 
perjury.  See  18  U.S.C.  1001  and  19  U.S.C. 
1621. 

We  have  decided  to  adopt  the 
declaration  language  with  the  addition 
of  the  phrase  “under  the  laws  of  the 
United  States  of  America”  to  cover 
situations,  as  noted  in  28  U.S.C.  1746, 
where  statements  are  executed  outside 
of  the  United  States.  The  phrase’s 
inclusion  will  cover  all  potential 
declarers. 

Deletion  of  Financial  Information 

As  several  persons  pointed  out,  we 
had  no  specific  requirement  under  the 
interim  rules  for  an  applicant  in  a  Htness 
only  application  to  file  financial 
information.  We  have  eliminated  this 
requirement  for  all  types  of  applications 
in  the  final  rules,  since  we  do  not 
believe  that  this  information  serves  any 
useful  purpose. 

To  determine  fitness  we  have 
historically  considered  the  financial 
fitness  of  an  applicant,  applicant’s 
willingness  to  adhere  to  Commission 
regulations,  and  the  carrier’s  ability  to 
perform  service  in  a  safe  manner  for  the 
protection  of  the  public. 

The  Commission  has  never 
established  a  fixed,  minimum  dollar 
limitation  as  a  prerequisite  for  a 
carrier’s  entry  into  the  regulated 
trucking  industry.  We  have  recognized 
that  many  new  entrants  start  small.  In 
recent  years  we  have  adopted  a 
standard  that  the  financial  fitness  of  an 
applicant  is  pertinent  only  in  relation  to 
whether  it  can  adequately  conduct  the 
proposed  operation.  The  question  for 
resolution  has  been  whether  an 
applicant  is  sufficiently  capitalized  to 


undertake  the  specific  operations  it 
intends  to  conduct.®® 

We  can  think  of  no  substantial  reason 
to  continue  this  examination.  In  a  more 
heavily  regulated  environment,  where 
the  regulatory  agency  rather  than  the 
marketplace  was  the  prime  guarantor  of 
service,  a  policy  that  we  wanted  to 
ensure  that  an  applicant  could  actually 
conduct  the  operation  it  was  proposing 
may  have  had  validity.  Since  the  newly 
authorized  carrier  would  soon  be 
accorded  the  benefits  of  all  the 
evidentiary  presumptions  which 
historically  ran  in  its  favor,  it  was 
reasonable  that  the  new  carrier  should 
be  required  to  uphold  its  part  of  the 
regulatory  bargain,  i.e.,  it  would  perform 
the  operation  as  proposed. 

The  basis  for  this  policy  no  longer 
exists.  Under  Ex  Parte  No.  MC-121, 
supra,  and  the  new  Act,  carriers  are 
encouraged  to  tailor  price  and  service 
options  in  such  a  way  that  the  public 
will  have  greater  choices.  The 
marketplace  will  ultimately  determine 
the  financial  success  of  a  proposed 
operation.  At  the  same  time,  a  financial 
failure  will  not  translate  into  any  long¬ 
term  service  vacuums  since  our  entry 
policies  will  permit  the  rapid 
replacement  of  carriers  that  fail.  'This  is 
not  to  say  that  we  are  unconcerned  with 
the  common  carrier  obligation  and 
service  to  small  shippers  and 
communities.®* 

We  will  continue  to  examine 
equipment  availability,  however,  and  an 
applicant  will  be  required  to  describe  its 
equipment,  or  how  it  would  obtain 
equipment  to  perform  the  operation  in 
the  short  run;  see  final  rule 
§  1100.251(f)(5). 

We  are  concerned  that  undue 
regulatory  reliance  on  a  carrier’s 
unfavorable  financial  picture  may 
unnecessarily  block  entry  for  many 
small  companies.  It  is  axiomatic  that 
many  small  companies  survive  just  on 
the  basis  of  hard  work,  an  asset  that 
cannot  be  portrayed  in  balance  sheets. 
In  other  cases,  additional  authority  is 
the  very  means  by  which  a  struggling 
company  can  reverse  its  financial 
fortunes. 

Finally,  we  have  great  doubts  about 
the  past  effectiveness  of  the  financial 
fitness  examination.  Many  carriers  have 
received  an  affirmance  of  their  overall 
fitness,  including  financial  fitness,  only 
to  file  bankruptcy  petitions  soon 
thereafter.  The  bankruptcy  laws  and  the 
insurance  requirements  imposed  on 


Consolidated  Carriers.  Inc.,  Common  Carrier 
Application,  131  M.C.C.  104, 108  (1978). 

*'  We  believe  that  with  freer  entry,  carriers,  in  the 
absence  of  high  regulatory  barriers,  will  more 
willingly  seek  authority  to  serve  less  busy,  and 
perhaps  less  profitable  areas. 
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carriers  serve  as  adequate  protection  to 
the  public.  Our  past  examination  has 
had  little  or  no  correlation  to  the 
ongoing  ability  of  a  company  to  survive. 

Therefore  we  will  delete  the  tinancial 
information  requirement  for  all  motor 
carriers.  We  will  also  delete  this 
requirement  for  water  carriers, 
forwarders,  and  brokers,  who  are 
governed  by  similar  insurance  and 
bankruptcy  laws. 

We  do  offer  one  observation  in 
connection  with  financial  information. 
Although  we  shall  eliminate  an 
affirmative  requirement  that  the 
applicant  Hie  evidence  demonstrating 
financial  Htness  in  the  traditional  sense, 
we  are  prepared  to  examine  any 
financial  activity  which  may  bear  on  the 
carrier’s  treatment  of  its  customers.  We 
expect  parties  raising  fitness  questions 
to  point  with  specificity  to  customer 
abuses. 

Passenger  Carrier  Interests 

Comments  were  filed  by  the  American 
Bus  Association  (ABA),  the  national 
trade  association  for  the  bus  industry.  It 
notes  that  the  Motor  Carrier  Act  of  1980 
makes  no  substantive  changes  in  the 
entry  standards  in  the  passenger  carrier 
area,  and  it  believes  the  differences  in 
the  entry  standards  must  be  reflected  in 
the  application  form  and  the  application 
process  as  a  whole. 

ABA  believes  that  the  supporting 
witness'  certiHcation  should,  contain  an 
indication  of  the  scope  of  the 
application,  since  a  witness  should 
know  the  scope  of  the  application  he  or 
she  is  supporting.  We  agree.  This 
concern  was  voiced  by  other  interests  as 
well,  and  the  certification  form  shall 
contain  this  information. 

ABA  also  points  out  that  the  current 
application  form’s  request  for  common 
control  information  about  other 
transportation  "entities"  may  be  too 
broad.  We  will  change  the  language  in 
the  affiliation  portion  of  the  application 
to  indicate  that  we  are  referring  only  to 
“carriers”  regulated  by  the  Commission. 

ABA  also  notes  that  there  is  no  reason 
to  ascertain  in  advance  where  an  oral 
hearing  might  be  held,  or  to  note  this  in 
the  caption  summary.  We  agree.  The 
Office  of  Hearings  can  arrange  hearing 
sites  at  their  own  discretion  in 
consultation  with  the  parties. 

ABA  believes  that  the  witness 
certification  form  in  the  appendix  to 
form  OP-1  implies  that  support  from  one 
public  witness  is  sufHcient,  which  may 
be  inappropriate  for  passenger 
application  cases.  While  we  do  not 
agree  that  the  previous  form  implies  this, 
as  a  precautionary  measure  we  will 
make  an  appropriate  instructional 
change  in  the  form. 


We  do  not  agree  with  ABA’s  position 
that  a  separate  "passenger”  certification 
statement  should  be  used.  The  witness 
certification  form  adopted  here  contains 
appropriate  references  to  passenger  type 
applications. 

ABA  argues  that  nothing  in  the  Act 
suggests  that  the  number  of  oral 
hearings  in  passenger  cases  be  reduced. 
The  ABA  contends  that  the  quality  of 
existing  service  can  be  documented 
more  easily  for  fi'eight  transportation 
and  there  is  generally  more  of  a  need  to 
cross-examine  a  passenger  witness. 

We  do  not  believe  that  there  should 
be  a  different  “oral  hearing”  standard 
for  passenger  applications.  The 
requirements  of  the  APA  apply  equally 
to  passenger  and  property  applications. 

It  should  be  remembered  that  with  the 
adoption  of  Ex  Parte  No.  MC-121, 
passenger  carrier  applicants  no  longer 
carry  the  burden  of  proving  the  second 
Pan-American  criterion,  “whether  this 
purpose  can  and  will  be  served  as  well 
by  existing  lines  or  carriers.”  Applicant 
must  only  demonstrate  that  the 
operation  proposed  will  serve  a  useful 
public  purpose,  responsive  to  a  public 
demand  or  need,  or,  the  first  Pan- 
American  criterion.  The  Commission 
will  grant  authority  in  passenger  carrier 
cases  commensurate  with  that 
demonstrated  purpose  unless  it  is 
established  by  parties  opposing  the 
application  that  the  entry  of  the  new 
carrier  would  endanger  or  impair  the 
operations  of  existing  common  carriers 
to  an  extent  contrary  to  the  public 
interest. 

Thus,  Ex  Parte  No.  MC-121  lifts  a 
significant  evidentiary  burden  from 
applicant.  No  longer  will  an 
unsophisticated  passenger  witness  have 
to  defend  its  testimony  that  existing 
carriers  cannot  serve  its  needs  as  well. 
The  issues  are  more  sharply  focused 
under  Ex  Parte  No.  MC-121,  and  we 
believe  that  in  general  there  will  be  less 
necessity  to  cross-examine  passenger 
witnesses. 

Second,  the  Commission  has  long 
recognized  the  difficulties  inherent  in 
presenting  a  passenger  application  case. 
Brush  Hill  Transp.  Co.  Com.  Car. 
Applic.,  112  M.C.C.  348  (1970).  The  very 
nature  of  this  evidence  is  that  it  will  be 
generalized.  The  testimony  is  often 
given  by  laymen,  the  service  needed  is 
nonrepetitive  in  nature,  and  often 
includes  leisurely  travel  for  which  a 
future  need  or  commitment  cannot 
directly  be  stated. 

We  see  little  reason  to  subject 
unsophisticated  passenger  witnesses  to 
extensive  cross-examination  in  routine 
cases  merely  to  drive  home  a  point  the 
Commission  has  recognized  for  years — 
the  nature  of  passenger  travel  is  such 


that  even  rather  unspecific  predictions 
by  potential  users  are  difficult. 

We  should  point  out  that  the  modified 
procedure  has  been  used  for  many  years 
in  all  forms  of  passenger  cases,  and  past 
experience  dictates  that  the  oral  hearing 
standard  discussed  elsewhere  in  this 
decision  is  an  appropriate  standard  for 
all  types  of  cases. 

ABA  contends  that  the  policy  against 
restrictive  amendments  should  not  apply 
to  passenger  cases,  since  the  Motor 
Carrier  Act  of  1980  does  not 
substantively  apply  to  passenger 
carriers.  It  also  raises  other  general 
points  about  the  need  for  restrictive 
amendments  which  are  answered  in  our 
discussion  of  the  restrictive  amendment 
process  in  general.  Some  policy  matters 
specifically  relating  to  passenger 
transportation  should  be  addressed 
separately,  however. 

ABA  and  other  parties  realize  that  the 
lack  of  a  restrictive  amendment  process 
does  not  mean  that  the  Commission  will 
automatically  grant  an  application  in 
full,  or  deny  it  in  full.  We  still  have  the 
capability  to  grant  applications  in  part. 
With  each  adversary  presenting  the 
appropriate  evidence,  we  can  get  a 
complete  picture  as  to  what  public  need 
for  the  service  exists  even  in  the 
absence  of  restrictive  amendments. 

Finally,  ABA  correctly  points  out  that 
certain  portions  of  the  fitness  only 
descriptions  in  the  interim  rules  do  not 
clearly  designate  that  these  fitness 
applications  refer  to  property 
applications  only. 

Elimination  of  Petitions  to  Modify 
Restrictions  Contained  in  Operating 
Authority,  or  to  Modify  the' Scope  of 
Authority 

The  former  rules  provided  for  a 
petition  method  to  modify  operating 
authority.  This  was  nowhere  explicitly 
set  forth  in  the  rules  of  practice,  but  was 
merely  contained  in  the  fee  section,  49 
CFR  1002.2(d)(15).  There  is  no  longer 
any  need  to  retain  a  special 
modification  procedure.  Reforms  in  the 
application  process  have  been 
successful  and  the  petition  method  is 
outmoded  and  now  only  serves  to 
complicate  processing,  while  the 
application  process  is  flexible  enough  to 
handle  any  change  in  authority. 

There  were  no  special  rules  governing 
petitions  for  modification.  After  notice 
of  the  petition  was  published  in  the 
Federal  Register,  further  evidence  was 
to  be  submitted  even  if  the  matter  was 
unopposed.  Extra  expense  was  required 
both  for  the  parties  and  the  Commission, 
and  the  entire  process  took  longer. 

Many  times  tendered  petitions  for 
modification  had  to  be  rejected  because 
the  request  involved  a  major  change  in 
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operating  authority — this  also  involved 
extra  work  for  the  Commission  and  the 
public. 

There  were  no  legal  differences  in  the 
treatment  of  parties  under  either 
process.  Whether  major  or  minor  in 
scope,  any  increase  in  operating 
authority  must  conform  to  the 
requirements  of  due  process,  the  APA, 
and  the  relevant  entry  standards  as  set 
forth  in  the  revised  Interstate  Commerce 
Act.  Therefore,  elimination  of  the 
petition  method  will  not  affect  any 
party’s  substantive  or  procedural  due 
process  rights.  In  short,  the  petition  for 
modihcation  process  is  duplicative  and, 
therefore,  unnecessary. 

Petitions  for  Correction 

We  shall  continue  to  accept  petitions 
which  are  corrective  in  nature,  since 
they  do  not  require  being  tied  into  the 
applications  process.  Nor  must  they  be 
published  in  the  Federal  Register,  since 
these  ministerial  corrections  are 
technical  in  nature  and  do  not  affect  any 
parties’  rights. 

49  CFR  1002.2(d)(4)  in  the  final  rules 
will  continue  to  read  as  in  the  interim 
rules. 

(4)  A  request  seeking  the  modification 
of  operating  authority  only  to  the  extent 
of  making  a  ministerial  correction,  a 
change  in  the  name  of  the  shipper  or 
owner  of  a  plantsite,  or  the  change  of  a 
highway  name  or  number — no  fee. 

Petitions  for  Clarification  or 
Interpretation 

We  unintentionally  deleted  another 
petition  form  in  the  interim  rules,  the 
petition  for  interpretation  or 
clarification.  This  device  has  proved 
useful  to  carriers  in  the  past  who  wish  to 
have  an  official  ruling  on  an  ambiguity 
in  their  authority. 

It  is  necessary,  however,  to  assure 
that  these  proceedings  conform  to  the 
statutory  deadlines,  and  that  some 
definite  procedure  be  outlined. 

Therefore  we  will  add  a  new  paragraph 
to  final  rule  1100.253  to  indicate  that 
such  petitions  may  be  filed.  The  petition 
method  will  conform  to  the  application 
process — petitioner  will  file  its  argument 
in  full  with  the  petition.  No  application 
form  will  be  used.  Comments  from  the 
public  will  be  due  45  days  from  the  date 
of  Federal  Register  publication,  and 
shall  be  served  on  the  petitioner. 
Petitioner  may  file  a  reply  on  all  parties 
of  record.  The  fee  will  be  that  charged  in 
former  49  CFR  1002.2{d)(15),  or,  $200.  We 
will  place  this  fee  change  in  the 
appropriate  section,  49  CFR  1002.2(d)(2) 
as  follows; 

(2)  A  petition  to  interpret  or  clarify  an 
operating  authority  under  49  CFR 
1100.253(e)— $200. 


Petitions  to  Modify  Permits  Under  49 
CFR  1002.2(d)(8) 

An  unintentional  inclusion  in  our 
interim  rules  was  the  petition  to  modify 
a  permit  by  adding  the  name  of  a 
shipper.  This  was  used  in  the  past  where 
no  change  in  the  scope  of  a  permit  was 
sought,  but  the  permit  holder  merely 
wanted  to  serve  an  additional  shipper. 

However,  a  substantive  addition  to  an 
authority  requires  notice  and  opposition 
rights.  It  is,  in  all  respects,  an  extension 
of  authority. 

Permit  holders  would  thus  be  able  to 
extend  their  authority  through  this 
process  at  a  fee  lower  than  that  required 
for  common  carrier  extensions.  There  is 
no  public  interest  rationale  for  this 
disparate  treatment.  Further,  these 
substantive  additions  to  authority 
require  that  the  permit  holder  file  the 
same  information  as  would  be  filed  in  a 
normal  application  (including,  in  the 
contract  carrier  area,  submission  of 
shipper  support).  For  this  reason,  we 
believe  there  is  no  justification  to  retain 
a  process  which  differs  from  the 
application  process  in  name  only,  and 
which  has  a  different  fee  structure  for 
essentially  the  same  processing  work  by 
the  Commission  and  same  benefit  to  the 
party.  In  view  of  this,  we  shall  delete  49 
CFR  1002.2(d)(8)  and  reserve  that 
number  for  future  use. 

Note  that  ministerial  corrections,  such 
as  a  change  in  the  name  of  the  shipper 
or  owner  of  a  plan  site,  are  allowed 
without  fee  under  49  CFR  1002.2(d)(4). 

Changes  to  the  Application  Form 

A  number  of  revisions  have  been 
made  to  the  application  form  to  clarify 
the  information  required. 

We  have  dropped  the  requirement 
that  applicant  supply  the  form  of  its 
business  (e.g.,  corporation)  and  the 
listing  of  corporate  officers  and 
directors.  We  did  not  use  this 
information  in  operating  rights 
proceedings. 

We  will  require  maps  in  the  future  for 
regular  route  applications  and,  in 
addition,  those  irregular-route 
applications  where  an  unusual  boundary 
is  involved,  such  as  a  river  or  highway. 

The  notarization/verification 
requirements  have  been  simplified  in 
conjunction  with  our  previous 
discussion  of  the  need  for  notarization. 

The  form  will  require  that  applicant 
list  the  authority  it  seeks  on  the 
application  form.  The  witness  support 
statement  will  enable  the  supporting 
individual  or  organization  to  show  the 
extent  to  which  it  supports  the 
application,  since  some  persons  relate 
that  witnesses  are  reluctant  to  sign  an 
unqualified  support  form. 


An  added  question  regarding  whether 
the  application  is  supported  by  public 
witnesses  is  designed  to  assist  in 
internal  processing. 

The  certification  of  shipper  or  witness 
support  has  been  refined.  Among  other 
things,  it  will  reflect  that,  in  passenger 
cases,  persons  normally  are  testifying  as 
to  their  personal  travel  service  needs.  In 
property  cases,  we  are  asking  that 
shipper  witnesses  disclose  the  actual  or 
potential  commodities  they  will  tender 
to  the  carrier,  frequency  and  volume  of 
the  traffic,  and  a  more  meaningful 
description  of  the  geographical 
movement  of  the  traffic. 

The  final  rules  will  also  give  the 
review  boards  the  power  to  accept  an 
application  which  is  insubstantial 
compliance  with  the  rules.  The  boards 
have  in  the  past  rejected  some 
applications  with  adequate  evidentiary 
showings  but  which  were  deficient  in 
one  filing  element.  Where  an  applicant 
has  substantially  submitted  appropriate 
fitness  and  threshold  evidence,  rather 
than  delay  the  processing  of  the 
application,  the  review  boards  should 
accept  these  applications  for  filing.  We 
note  that  this  is  not  an  invitation  to  the 
public  to  become  careless  in  the 
preparation  of  their  applications.  We 
believe,  however,  that  immaterial 
omissions  should  not  delay  the 
processing  of  applications.  If  a  pattern 
of  omissions  from  one  party  or 
practitioner  is  found,  the  board  should 
properly  reject  the  application  with 
appropriate  instructions  to  the  party. 

The  application  form  will  indicate  that 
a  lack  of  a  response  to  a  question  will 
indicate  it  is  not  applicable. 

Caption  Summary  Examples 

Several  parties  asked  that  a  sample 
caption  summary  be  attached  to  the 
application  form,  or  that  an  acceptable 
format  be  contained  in  the  instructions. 

We  have  some  hesitation  about  doing 
this  in  the  form,  since  the  variety  of 
forms  of  authority  is  quite  large.  We  are 
dealing  not  only  with  many  different 
types  of  applications,  but  many  different 
descriptive  terms  within  the  request  for 
authority.  A  previous  attempt  was  made 
in  Revision  of  Application  Forms,  supra, 
at  838-46,  but  in  retrospect  the  attempt 
was  only  partially  successful,  as  some  of 
the  suggested  caption  summaries 
became  outdated.  We  believe  it 
preferable  to  continue  to  advise  persons 
requesting  authority  to  seek  instructions 
from  a  commission  office,  or  consult  a 
copy  of  the  Federal  Register,  which  itself 
contains  numerous  examples.  Finally, 
we  will  put  general  examples  in  the 
advisory  booklets  we  are  planning. 
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"Pack-and-Crate  Applicadons" 

Section  10  of  the  Household  Goods 
Transportation  Act  of  1980  (“HG  Act”) 
adds  another  classification  of 
applications  to  our  “fitness  only” 
procedures,  transportation  for  the 
United  States  Government  of  used 
household  goods  which  transportation  is 
incidental  to  a  pack  and  crate  service  on 
behalf  of  the  Department  of  Defense. 

This  essentially  replaces  the  special 
regulations  for  this  licensing  that  existed 
in  49  CFR  1046.40.  These  were  deleted  in 
our  interim  rules  because  of  the 
proscription  against  master  licensing 
procedures. 

To  accommodate  the  pack-and-crate 
amendment  to  49  U.S.C.  10922(b)(9)  we 
shall  add  the  pack-and-crate  application 
to  our  list  of  fitness  only  applications  in 
the  application  rules. 

We  shall  not,  however,  impose  all  the 
informational  requirements  found  in 
former  section  49  CFR  1056.40,  since 
they  are  now  unnecessary.  In  many 
instances,  the  information  is  called  for 
in  the  current  application  form  and 
remains  relevant,  e.g.,  affiliation  with 
other  regulated  carriers,  or,  is  obviated 
by  the  fact  that  we  will  be  issuing 
certificates  of  public  convenience  and 
necessity  to  these  carriers,  which  carry 
with  them  the  corresponding  duties  to 
maintain  insurance  and  make  tariff 
filing  before  operations  commence. 

The  former  rules  did  require  a 
description  of  the  territory  which  the 
applicant  intended  to  serve,  49  CFR 
1056.40(a)(2)(v).  We  view  the  fitness 
only  type  operation,  however,  as  a  type 
similar  to  the  general  commodities  U.S. 
Government  traffic,  small  shipments, 
and  owner-operator  food  transportation 
provisions  which  Congress  has. 
exempted  from  the  “need”  provisions  of 
the  entry  statute.  The  pack-and-crate 
carrier,  as  with  these  aforementioned 
carriers,  has  been  accorded  a  special 
status.  It  should  not  be  required  to 
provide  information  which  relates  to  our 
former  economic  regulation  of  the  types 
of  operations.  There  is  no  need  to 
describe  to  us  the  territory  which  would 
be  served.  That  information  is  no  longer 
germane  to  our  regulation,  and  need 
only  be  provided  to  the  public  through 
appropriate  tariff  filings.  Therefore,  all 
authority  granted  under  these 
procedures  will  be  “between  points  in 
the  United  States.” 

Property  Broker  Applications 

Barry  Weintraub  points  out  that  the 
information  required  to  be  given  in  the 
fitness  only  verified  statements  is 
inapplicable,  in  part,  for  the  application 
of  the  property  broker.  We  agree  and 
will  key  the  type  of  authority  sought  to 


the  information  required  by  the 
Commission.  Thus,  the  property  broker 
applicant  need  not  give  information 
concerning  its  description  of  equipment 
and  safety  program.  The  “description  of 
circumstances”  likewise  is  not 
applicable  to  property  broker 
applications — its  intended  use  pertains 
to  “community  not  regularly  served” 
and  “rail  service  substitution” 
applications. 

Property  Broker  Affiliations 

Arrow  Truck  Lines,  Inc.,  et  ai,  state 
that  we  should  require  the  applicant  for 
a  property  broker  license  to  disclose 
affiliations  between  itself  and  shippers 
or  warehouses.  However,  we  believe 
that  the  rebating  rules  at  49  CFR  1045.9 
serve  as  the  proper  vehicle  to  protect  the 
public  interest,  lliese  rules  were 
recently  revised  in  Ex  Parte  No.  MC-96 
(Sub-No.  3),  Property  Broker  Practices, 
132  M.C.C.  233  (1980). 

Requirement  That  Applicant  Describe 
Circumstances  Why  Conununity  Not 
Regularly  Served 

The  Act  applied  the  fitness  only 
standard  to  applications  for  motor 
common  carrier  of  property  authority  to 
serve  communities  not  regularly  served 
by  certificated  motor  common  carriers 
of  property.  In  our  interim  rules  we 
required  the  applicant  to  describe  in 
detail  the  location  of  the  community,  the 
highways  which  serve  the  community, 
the  last  date  of  service  firom  other  motor 
carriers  and  their  identity,  and  the  last 
date  when  service  was  requested  from 
these  carriers.  The  Department  of 
fustice,  while  agreeing  with  the 
lawfulness  of  our  interim  rules  as  a 
whole,  disputes  that  this  should  be  the 
evidentiary  burden  of  applicant. 

In  their  view,  the  burden  of  coming 
forth  with  this  evidence  should  be  borne 
by  those  planning  to  protest  the 
application.  They  argue  that  this 
information  is  not  likely  to  be  within  the 
scope  of  knowledge  of  an  applicant.  We 
agree  to  the  following  extent.  Applicant 
may  well  not  have  full  knowledge  of  all 
the  relevant  facts,  but  it  should  be 
required  to  make  a  good  faith  initial 
showing. 

The  final  rules,  $  1100.251(h)(6), 
require  the  applicant  to  name  the 
location  of  the  community  and  highways 
which  serve  the  community.  It  shall 
state,  if  known,  the  last  date  of  service 
from  other  carriers  and  their  identity, 
and  the  date  when  service  was 
requested  from  these  carriers. 

We  believe  the  final  rule  establishes  a 
proper  burden  of  evidence.  Applicant  is 
testifying  that  to  the  best  of  its 
knowledge  the  community  does  not 
receive  regular  service.  Other 


information  may  or  may  not  be  within 
the  sole  province  of  opposing  carriers, 
depending  on  the  knowledge  which 
abandoned  shippers  may  l^  able  to 
impart. 

Obtaining  Copies  of  the  Application 
From  the  Applicant 

A  number  of  modifications  are 
suggested  with  regard  to  interim  rules 
1100.247(A)(1)(3)  and  1100.247(h).  The 
interim  rules  require  the  applicant,  upon 
receipt  of  a  $10  check  or  money  order 
payable  to  applicant  from  an  interested 
person,  to  furnish  a  copy  of  its  entire 
application  package  within  5  days  of  the 
request  being  received. 

The  comments  suggest  that  5  days  is 
too  long  to  allow  for  the  response.  Some 
suggest  that  the  request  should  be 
allowed  by  telephone  or  that  applicant 
be  required  to  send  the  material  by 
express  mail  or  other  expedited  means  if 
the  requester  is  willing  to  pay  for  this 
service.  It  is  contended  that  $10  is 
insufficient  to  pay  for  copying  large 
applications,  and  a  charge  for  page  or 
actual  costs  should  be  considered. 
Finally,  it  is  argued  that  an  applicant,  or 
its  representative,  should  be  penalized  if 
it  fails  to  mail  the  material  in  a  timely 
fashion. 

We  agree  that  5  days  is  too  long  and 
will  change  the  time  limit  for  returning 
the  material  to  3  days.  Our  initial 
concern  was  that  an  applicant  might 
unexpectedly  receive  a  large  number  of 
requests  for  copies,  or  that  requests 
might  come  in  so  sporadically  that  a 
printing  schedule  would  be  impossible 
to  set  up.  In  retrospect,  however,  the 
ready  availability  of  reproduction 
machines  should  allow  an  applicant  to 
respond  to  sudden  requests. 

We  believe  that  in  the  long  run  it  is 
better  to  use  a  simple,  automatic  rule  in 
this  situation.  A  system  which  allows 
applicant  to  compute  actual  costs  and 
bill  in  the  future  will  only  lead  to  more 
paperwork  for  everyone.  Applicants  not 
represented  by  counsel  (or  by  counsel 
not  used  to  practicing  before  the 
Commission)  may  be  uncomfortable 
with  a  telephone  system,  and  we  believe 
that  there  should  be  some 
documentation  in  the  event  there  are 
disputes  about  who  agreed  to  pay  for 
what.  Requiring  express  mail  service  or 
similar  service  would  only  be  possible 
from  selected  cities,  and  would  require 
future  billing  with  its  attendant 
burdensome  paperwork. 

We  believe  that  the  most  sensible  rule 
is  to  allow  applicant,  at  a  minimum,  to 
insist  upon  receiving  written  request, 
paid  in  advance,  for  copies.  The  $10  fee, 
computed  at  25  cents  a  page,  would 
allow  coverage  of  printing  costs  for  an 
application  up  to  40  pages  in  length. 
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surely  a  sizeable  amount.  An 
automatic  system  obviates  complex 
inter-office  billing  systems. 

However,  we  believe  that  applicants 
and  interested  parties  agreeing  in 
advance  to  informal  arrangements 
should  be  allowed  to  do  so.  Rather  than 
prescribe  the  specifics,  we  would  rather 
allow  those  persons  to  work  out 
arrangements  among  themselves.  It 
should  be  noted,  however,  that  should 
abuse  of  this  system  occur  in  individual 
cases,  we  will  be  hard  pressed  to 
achieve  equity  where  we  have  no 
documentation  to  rely  upon. 

We  will  treat  abuses  brought  to  our 
attention  on  a  case-by-case  basis.  An 
applicant  should  not  be  penalized  by 
dismissal  through  inadvertent 
paperwork  foulups.  A  continuing  series 
of  complaints  against  a  practitioner  or 
an  applicant  will  be  watched  carefully. 
Where  delays  occur  in  the  transmittal  of 
the  application,  the  parties  should 
attempt  immediately  to  contact  each 
other  by  telephone.  Only  in 
extraordinary  cases  will  we  grant  3-day 
extensions  of  time,  so  parties  should 
request  the  copy  of  the  application  early 
in  the  45-day  period.  Mail  delays  will 
not  be  sufficient  cause  for  extensions. 

Finally,  the  check  or  money  order 
should  be  made  payable  to  applicant's 
representative.  The  representative  will 
normally  be  mailing  the  copies.  It  will 
have  the  option  of  crediting  its  client’s 
account  or  signing  the  check  over  to  the 
client. 

Limited  Time  to  Reply 

Where  in  the  course  of  a  proceeding 
one  party  files  a  motion,  under  our 
existing  rules,  a  reply  may  be  filed 
within  20  days.  49  CFR  1100.21.  We 
believe  that  this  amount  of  time  is 
excessive  under  the  statutory  time 
limits.  We  will  therefore  limit  the  reply 
time  to  10  days.  Motions  are  generally 
uncomplicated  pleadings  and  the  reply 
time  given  is  adequate.  The  replying 
party  shall  certify  to  the  date  when  it 
received  the  pleading  in  its  reply. 

Consolidation  of  Separate  Applications 

National  Automobile  Transporters 
Association  (NAT A)  notes  that  the. 
interim  rules  do  not  contain  a  means  for 
parties  to  request  consolidation. 

In  the  past,  consolidation  (available 
under  49  CFR  1100.46)  was  employed  to 
enable  the  Commission  to  evaluate  like 
applications  on  an  equitable  basis,  and 
to  increase  administrative  efficiency  by 


”  We  note  that  in  the  past  applicant  was  required 
to  send  its  witness  certifications  to  interested 
parties,  and  its  verified  statments  to  proteslants, 
without  being  compensated.  The  intent  of  this  rule 
is  to  strike  a  balance  between  average  remuneration 
and  simplicity. 


allowing  resolution  of  many  proceedings 
to  be  accomplished  in  a  single  decision. 

Unfortunately,  similar  applications 
may  be  filed  weeks  apart.  Under  the 
statutory  time  limits  we  will  be  unable 
to  hold  up  applications  which  are  not 
concurrently  filed.  However,  we  will 
entertain  requests  for  applications  to  be 
treated  in  a  consolidated  manner  where 
the  request  is  made  upon  filing  of  the 
application,  and  the  applications  are 
submitted  together.  Since  it  may  be 
impossible  for  applicants  to  coordinate 
their  applications  and  mail  them  in  one 
package,  we  will  entertain  consolidation 
requests  where  the  applications  are  filed 
within  5  days  of  each  other. 

As  shown  in  the  rules,  these  requests 
should  be  made  to  the  Section  of 
Operating  Rights  of  the  Commission. 

The  applications  will  be  published  in  the 
Federal  Register  with  indications  that 
they  are  going  to  be  treated  in  a 
consolidated  manner.  Thus,  protestants 
will  have  the  opportunity  to  file  a  single 
pleading  which  shall  refer  to  the  lead 
docket  number  in  the  consolidated 
proceeding.  (Normally,  the  lead  docket 
is  merely  the  carrier  with  the  lowest 
MC-  number). 

Representatives  of  the  consolidating 
applicants  should  indicate  their 
agreement  with  the  consolidation  in 
their  individual  submissions. 
Alternatively,  if  mutual  agreement  has 
been  reached  in  advance,  one 
representative  may  indicate  that  he  or 
she  has  contacted  all  representatives 
and  they  are  mutually  agreeable  to 
consolidated  disposition. 

Page  Limitation  on  Abstract  of 
Protestants’  Authorities 

Under  the  interim  rules,  a  protestant 
was  required  to  submit  a  description  or 
copy  of  the  specific  pertinent  authority 
in  conflict  with  that  sought  in  the 
application,  see  §  1100.247(B)(d). 
Protestants  were  requested  not  to  send 
copies  of  all  authorities.  In  spite  of  this 
request,  many  carriers  continued  to  send 
in  copies  of  all  their  authorities,  even  in 
cases  where  only  one  or  a  few 
authorities  were  in  issue. 

This  causes  internal  problems.  Since 
dockets  must  be  microfilmed,  an 
enormous  amount  of  time  and  money  is 
spent  copying  irrelevant  material. 

Additionally,  it  is  also  our  experience 
that  the  exact  wording  or  scope  of 
authority  of  a  protestant  is  only  in  issue 
in  a  small  number  of  cases.  We  believe 
that  a  summary  of  the  conflicting 
authority  will  suffice  to  give  notice  to 
applicant  and  the  Commission  as  to  the 
legally  authorized  extent  of  a 
Protestant’s  conflicting  authority. 
Therefore,  we  are  placing  a  5-page  limit 
on  the  authority  description  or  summary 


of  a  protestant.  Protests  containing  more 
than  a  5-page  summary  will  be  rejected. 

We  are  aware  that  some  protestants 
may  have  more  complex  authorities 
than  others.  Regular-route  carriers,  for 
example,  often  submit  their  entire  scope 
of  authorities,  apparently  believing  that 
the  structure  or  network  of  their 
operations  must  be  disclosed  to  the 
Commission.  In  the  future,  a  citation  to 
the  specific  line  of  their  authority  which 
allows  them  to  serve  the  origin  points  of 
the  traffic  along  with  a  summary  of  their 
network  of  their  authority  or  a  map  will 
be  sufficient. 

In  all  situations  where  an  issue  arises 
as  to  the  scope  of  the  authority,  we  can 
consult  the  Commission’s  records  on  the 
carrier  and  determine  the  exact  extent 
or  description  of  the  authority. 

Speedy  Service  of  Decisions 

North  American  Van  Lines,  Inc., 
comments  that  service  of  decisions  in 
operating  rights  cases  takes  an 
excessive  amount  of  time,  and  an 
applicant  must  assume  a  3  to  6  month 
lag  between  service  of  a  final  decision 
and  the  issuance  of  an  authority.  It  thus 
believes  that  these  delays  may  render 
illusory  the  decisional  time  limits 
established  by  the  legislation.  We  have 
modified  our  issuance  of  authority 
procedures  in  45  FR  80109  (1980)  as 
reflected  in  final  rule  §  1100.251(1](3). 

Carriers  Who  Wish  To  Join  Their 
Existing  Authority  With  the  Requested 
Authority  to  Provide  a  Through  Service 

Applicants  for  motor  common  carrier 
of  property  authority  occasionally  desire 
to  join  their  existing  authority  with  the 
authority  they  are  seeking  in  the 
application.  These  efforts  may  include 
the  joining  of  irregular-to-irregular, 
regular-to-regular,  or  irregular-to-regular 
route  authority. 

The  history  and  present  status  of 
“tacking”  is  set  forth  in  the  recent  notice 
of  proposed  rulemaking  in  Ex  Parte  No. 
MC-142,  Elimination  of  Gateway 
Restrictions.  132  M.C.C.  174  (1980). 

We  believe  that  Congress’  enactment 
of  Section  6  of  the  Act  had  the  effect  of 
precluding  the  future  granting  of 
authorities  where  gateways  or  circuitous 
routings  would  have  to  be  observed. 
Clearly,  Congress  did  not  intend  that  we 
continue  to  grant  authorities  with 
defects  similar  to  those  to  be  removed. 
We  also  believe  that  it  is  reasonable  to 
infer  that  Congress  recognized  the 
existing  abilities  of  motor  carriers  of 
property  to  tack;  these  are  described  in 
full  in  Elimination,  supra,  at  176. 

That  being  the  case,  it  is  incumbent 
upon  us  to  decide  the  proper  mechanism 
for  motor  carriers  of  property  who  wish 
to  combine  a  proposed  operation  with 
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existing  operations;  and,  to  determine 
what  reasonable  notice  of  the  intent  to 
provide  a  through  service  as  a  result  of 
this  joinder  should  be  provided  to 
potential  protestants. 

Irregular-to-irregular  route 

Irregular-route  applicants  wishing  to 
provide  a  direct  service  which 
encompasses,  in  part,  existing  irregular- 
route  operations,  shall  be  required  to  file 
a  regular  OP-1  application  for  the 
complete  direct  authority.  The  proper 
method  to  accomplish  this  is  not  by 
filing  a  so-called  gateway  elimination 
application,  as  might  have  been  done  in 
the  past.  We  are  not  troubled  that  in 
some  cases  duplications  of  authority 
may  result,  since  the  authority  will  be 
construed  as  conferring  a  single 
operating  right. 

These  applications  do  not  require 
special  notice  provisions  in  the  Federal 
Register.  The  public  is  aware  what  the 
full  extent  of  the  service  is  from  the  face 
of  the  publication.  The  public  is  also 
aware  that  the  carrier  would  not  be  able 
to  tack  the  newly  acquired  irregular- 
route  authority  with  existing  irregular- 
route  authority  to  provide  a  direct 
service. 

Regular-to-regular  route 

As  a  preface  to  our  discussion  of 
regular-route  “tacking”  it  should  be 
emphasized  that  while  the  carrier  is 
authorized  to  “tack”  common 
authorities,  it  has  the  option  to  provide  a 
direct  service  without  observance  of 
circuitous  routings  or  gateways;  the 
public  should  consult  the  final  rules 
adopted  in  Ex  Parte  No.  MC-142  for 
further  information  on  this  subject. 

Regular-route  authorities  historically 
have  been  tacked  with  one  another.  This 
practice  should  be  allowed  to  continue. 
These  operations  may,  of  course,  be 
conducted  directly. 

The  industry  is  well  aware  that  this 
form  of  tacking  has  been  allowed.  When 
a  regular-route  application  is  published 
in  the  Federal  Register,  the  potential 
protestant  is  on  notice  that  the  proposed 
operation  must  be  viewed  in  light  of  the 
applicant’s  existing  network  of  routes. 
There  are  a  number  of  sources  for  a 
potential  protestant  to  obtain  copies  of 
the  applicant's  authorities  to  determine 
the  extent  of  this  network.  The 
Commission  has  long  folibwed  the  view 
that  it  need  not  publish  the  entire  scope 
of  a  regular-route  carrier’s  operations 
every  time  a  new  piece  is  added  to  the 
carrier’s  network  of  routes;  reasonable 
notice  is  all  that  is  required. 

Out  of  an  abundance  of  caution, 
however,  we  shall  include  in  the  preface 
which  accompanies  notice  of  the 
applications  in  the  Federal  Register 


appropriate  language  to  indicate  that 
where  a  carrier  seeks  regular-route 
authority,  the  authority,  when  granted, 
may  be  joined  with  applicant’s  existing 
authority  to  perform  a  direct  service. 

Regular-to-irregular  route 

In  this  situation,  we  are  presented 
with  two  different  possibilities.  The 
carrier  may  be  applying  for  irregular- 
route  authority,  but  may  have  existing 
regular-route  authority,  or  vice  versa. 

The  industry  is  aware  that  such  tacking 
is  permissive;  see  Elimination,  supra,  at 
176. 

Where  a  carrier  is  applying  for 
regular-route  authority,  the  public  has 
adequate  notice  of  the  tacking 
possibilities,  for  the  reasons  stated 
above.  In  addition,  the  new  language 
inserted  in  the  preface  puts  the  public  on 
notice  of  the  possibility.  Where, 
however,  the  applicant  seeks  irregular- 
route  authority,  the  public  may  not  have 
notice  of  the  tacking  potential.  To  cover 
this  situation  we  have  adopted  the  rule 
set  forth  at  §  1100.251(u).  This  will 
reasonably  and  properly  apprise  the 
public  of  the  full  extent  of  the  tacking 
possibilities.  Consistent  with  the  rules 
adopted  in  Ex  Parte  No.  55  (Sub-No. 
43A),  Acceptable  Forms  of  Requests  for 
Operating  Authority,  an  irregular-route 
applicant  with  regular-route  authority 
must  indicate  the  tacking  possibilities, 
since  it  will  not  be  able  to  restrict  its 
ability  to  provide  a  through  irregular-to- 
regular  (or  vice  versa)  route  service. 

Service  of  Motions  by  Protestants 

Nelson  &  Harding  bring  the  following 
matter  to  our  attention.  Under  the 
interim  rules,  a  protestant  is  required  to 
serve  motions  and  replies  to  motions  on 
all  parties,  including  all  other 
protestants.  Due  to  the  structure  of  the 
rules,  protestants  will  not  know  who  the 
other  protestants  are  until  the  initial 
decision  is  served. 

Nelson  &  Harding  suggests,  and  we 
agree,  that  protestantsj’  motions  and 
replies  to  applicant’s  motions  concern 
only  the  immediate  parties.  For 
example,  an  applicant  may  file  a  motion 
asserting  that  the  protestant’s  statement 
should  be  stricken.  The  protestant’s 
defense  of  the  pleading  concerns  only 
that  party.  Likewise,  where  a  protestant 
believes  that  an  applicant’s  statements 
are  defective,  its  assertions  can  stand  or 
fall  without  the  additional  views  of 
protestants;  Therefore,  the  final  rules 
will  require  that  protestants  need  only 
serve  the  applicant  in  these  matters. 
Likewise,  applicant  need  only  serve 
replies  on  the  moving  party. 


Is  Federal  Register  Notice  Sufficient  for 
Potential  Protestants? 

We  asked  the  public  to  comment  on 
whether  Federal  Register  notice  of  an 
application  was  sufficient  notice  to 
potential  protestants  prior  to  the  filing  of 
their  opposition  statements.  We  now 
reject  this  proposal,  since  we  believe 
that  potentially  interested  persons  must 
have  sufficient  information  to  apprise 
themselves  of  the  intended  operations  of 
the  applicant. 

Serving  Notice  of  Applications  on  All 
Truckers 

Rep.  Gillespie  Montgomery,  Member, 
U.S.  House  of  Representatives,  urges 
that  we  require  that  existing  carriers  be 
affirmatively  informed  by  the 
Commission  when  an  application  for 
authority  affects  their  interests.  Most  of 
these  truckers,  he  asserts,  do  not  receive 
the  Federal  Register. 

We  are  unable  to  implement  this 
request.  We  cannot  ascertain  in 
advance  when  a  carrier  may  be 
interested  in  an  application.  We  do  not 
have  the  capabilities  to  serve  the  more 
than  21,000  carriers  in  the  nation  with 
every  notice  of  an  application — it  would 
be  an  almost  impossible  burden.  We 
should  point  out  that  the  Federal 
Register  serves  this  purpose  very  well, 
and  persons  interested  in  opposing 
applications  can  receive  subscriptions  to 
the  Federal  Register  for  a  nominal  sum. 
Various  services,  moreover,  routinely 
monitor  the  Federal  Register  publication 
and  motor  carriers  can  subscribe  to 
these  services  at  a  relatively  modest 
cost. 

Notification  to  the  Commission  of 
Erroneous  Federal  Register  Publication  - 

Arrow  Truck  Lines,  Inc.,  et  al,  point 
out  that  the  interim  rules  require  the 
applicant  to  inform  the  Commission  of 
an  erroneous  Federal  Register 
publication  within  10  days  of  the 
publication  date.  However,  they  argue 
this  may  not  be  sufficient  time  if  the 
Federal  Register  is  delayed.  They 
believe  that  the  interim  rules 
1100.247(A)(j)(3)  should  be  reworded  so 
that  the  applicant  may  inform  the 
Commission  of  the  error  as  soon  as 
possible. 

We  agree  that  it  is  critical  that  the 
public  operate  under  a  correct 
presumption — that  the  Federal  Register 
publication  is  correct.  On  balance,  it  is 
more  important  that  a  slightly  delayed 
correct  republication  be  made  so  that 
the  whole  proceeding  is  not  aborted. 
Consequently,  the  rule  will  merely 
require  that  the  notification  be  as  soon 
as  possible,  and  that  where  notification 
occurs  within  10  days  the  Commission 
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shall  correct  material  errors  and 
republish  the  notice.  Notifications  after 
10  days  will  require  publication  only  at 
the  Commission’s  discretion.  For 
example,  a  very  late  notification  may 
present  us  with  no  real  option,  because 
of  the  statutory  time  frames,  to  do  other 
than  request  that  applicant  refile  the 
application. 

Qualifications  for  Protesting 

ATA  argues  that  there  is  no  need  for 
the  qualifications  format  since  carriers 
have  the  right  to  protest  if  they  meet  the 
statutory  criteria  listed  at  49  U.S.C. 
10922(b)(7)  (A)  and  (B).  ATA 
misunderstands  our  intent  in  having 
adopted  a  qualifications  format.  This 
merely  enables  the  Commission  to 
determine  whether  a  carrier  has  the 
statutory  right  to  intervene,  or  whether 
intervention  is  discretionary.  The 
qualiHcations  format  in  no  way  lessens 
the  statutory  right  of  carriers  to  protest. 

ATA  also  urges  that  the  Commission 
eliminate  the  use  of  the  term 
"extraordinary  circumstances”  found  in 
interim  rule  1100.247(B)(c)(6),  and 
substitute  language  which  delineates  the 
circumstances  under  which  the 
Commission  will  normally  accept 
protests  from  organizations  representing 
carrier  interests.  ATA  suggests  that  it  be 
couched  in  terms  of  the  presence  of 
industry-wide  impacts  or  economic 
impacts  emerging  from  individual  cases. 
We  will  adopt  the  language  suggested 
by  ATA,  since  it  appears  to  be  a  clearer 
definition  of  when  persons  should  be 
permitted  to  intervene  where  they  have 
no  specific  connections  with  a  particular 
application,  but  seek  to  address  broader 
issues.  Therefore,  we  will  allow  persons 
to  intervene  under  the  “permissive” 
intervention  provisions  of  49  U.S.C. 
10922(b)(7)(C)  under  the  following 
circumstances: 

A  person  seeking  to  qualify  under  this 
paragraph  shall  describe  in  detail  the 
circumstances  which  warrant  its 
participation  and  how  they  are  consistent 
with  49  U.S.C.  10101(a).  The  Commission 
shall  normally  permit  such  person  to 
intervene  when  it  shows  that  a  proceeding  is 
novel  or  of  first  impression,  is  of  industry 
wide  importance,  or  has  significant  ecomomic 
impact. 

Duplicative  Operating  Rights 

Alamo  Express,  Inc.,  et  al.,  argue  that 
the  interim  rules  should  be  amended  to 
require  a  statement  by  applicant  of  ail 
operating  authorities  presently  held  by 
the  applicant  which  are  duplicative  of 
the  authority  sought. 

This  is  unnecessary,  since  the 
Commission  now  automatically  imposes 
a  non-duplicating  provision  in  its 
issuance  of  operating  authorities. 


Discovery  Under  the  Adopted  Rules 
% 

The  Commission’s  discovery  rules,  49 
CFR  1100.55-65,  were  adopted  in 
Revision  of  Application  Forms,  supra,  at 
813-17.  We  continue  in  the  belief  that 
discovery  has  marginal  utility  in 
modified  procedure  cases,  but  we  will 
entertain  petitions  seeking  discovery 
where  good  cause  has  been 
demonstrated,  see  49  CFR  1100.55(a). 

We  note  that  in  cases  where  discovery 
lies,  we  may  be  required  to  extend  the 
statutory  time  frames  as  allowed  in 
extraordinary  circumstances  by  49 
U.S.C.  10322(i). 

Further  Supplementation  of  Evidence 
Prior  to  Federal  Register  Publication 

During  the  period  of  the  interim  rules, 
some  persons  attempted  to  supplement 
original  filings  after  their  original 
submittal.  Typically,  it  would  be  cited 
that  certain  shipper  statements  had 
recently  arrived  at  their  office.  The  final 
rules  explicitly  state  that 
supplementation  is  not  permitted.  We 
find  that  such  statements  frequently  do 
not  Hnd  their  way  into  the  appropriate 
record  until  after  material  action  has 
occurred  in  the  case. 

Equipment  List  Summary 

It  has  been  a  common  practice  for 
carriers  to  provide  the  Commission  with 
a  list  of  individual  pieces  of  equipment 
when  providing  their  description  of 
equipment.  The  final  rules  will  show 
that  all  we  require  is  a  summary  of 
pertinent  equipment,  and  we  do  not 
need  individual  identitications  of  the 
equipment  Where  pertinent  a  carrier 
may  segregate  certain  types  of 
equipment  in  the  summary  list.  We 
request  carriers  to  stop  submitting 
unnecessarily  detailed  lists  of  their 
equipment. 

Unnecessary  Documentation  in  General 

The  Commission  bears  extraordinary 
expense  in  copying  and  preserving  the 
official  records  of  proceedings.  We  find 
that  many  parties  to  proceedings 
habitually  provide  detailed  lists  or 
wholly  irrelevant  material.  Many 
applicants  and  protestants  submit 
lengthy  computer  printout  traffic  studies. 
A  summary  of  these  studies  would  in 
many  cases  be  a  more  elective  and  less 
costly  means  to  present  this  evidence. 
Applicants  on  occasion  send  copies  of 
their  operating  authorities  when  they 
are  irrelevant  to  disposition  of  the  case. 
We  ask  that  all  persons  reexamine  their 
filings  to  remove  unnecessary 
information,  and  attempt  to  consolidate 
or  summarize  all  information  that 
appears  in  list  form  where  this 


summarization  will  not  affect  their 
evidentiary  presentation. 

Filing  of  Separate  Fitness  Applications 

We  believe  that  the  fitness  only 
applications  are  substantially  related  in 
issue,  and  we  will  allow  a  person  to  file 
for  more  than  one  fitness  only  authority 
in  a  single  application. 

Marking  Envelopes  to  Identify  Type  of 
Pleading 

We  are  requesting  the  public  to 
identify  the  type  of  pleading  being 
submitted  so  that  our  mail  room  can 
more  quickly  direct  the  mail  to  the 
appropriate  office.  We  shall  request,  but 
not  explicitly  require,  that  party 
representatives  mark,  in  the  lower  LEFT 
hand  comer  of  an  envelope  containing  a 
pleading,  the  docket  number  (not  the 
title)  and  the  type  of  pleading.  Please 
refer  to  1100.253  for  a  description  of  the 
appropriate  identifications.  This  will 
speed  the  handling  of  your  requests  for 
extensions  of  time,  and  the  handling  of 
the  proceeding  in  general.  Persons  are 
requested  to  begin  this  practice 
immediately. 

Copies 

These  rules  require  an  original  and 
one  (1)  copy  of  all  matters  filed  in 
application  proceedings.  Accordingly, 
we  shall  delete  that  portion  of  Appendix 
F  following  49  CFR  1100.250  under  the 
headings  "Applications — Motor  Carrier 
and  Broker,”  and  “Applications — Water 
Carrier  and  Freight  Forwarder.” 

Comments  That  Were  Not  Addressed 

We  have  addressed  all  comments 
which  were  directly  relevant  to  the 
application  process  and  which  raised 
substantial  issues.  A  number  of  issues 
were  worthy  of  comment  but  were  not 
directly  relevant,  and  we  will  attempt  to 
address  these  in  future  proceedings. 
Some  of  these  include: 

(1)  The  comments  of  the  General 
Services  Administration  (GSA) 
concerning  the  definitions  of  used 
household  goods  and  hazardous 
materials. 

(2)  GSA’s  suggestion  that  in  fitness 
only  applications  the  application  fee  be 
limited  to  the  cost  of  publishing  the 
application  in  the  Federal  Register.  This 
question,  while  relevant  to  the 
application  process,  has  complex  policy 
considerations  which  should  be 
answered  on  a  separate  basis.  See  our 
discussion  of  filing  fees  for  owner- 
operator  food  transportation 
applications  in  Ex  Parte  No.  MC-143, 
Owner-Operator  Food  Transportation, 
notice  of  proposed  rulemaking  published 
at  45  FR  61337  (1980). 
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(3)  The  Department  of  Defense's 
suggestion  that  we  adopt  an  applicant 
certification  of  minority  status,  where 
that  is  to  be  relied  upon  as  a  factor  to 
determine  whether  the  service  is 
responsive  to  a  public  demand  or  need. 
We  believe  that  any  party  to  a 
proceeding  may  properly  raise  this  issue 
in  their  argument  and  veriHed  statement. 
A  separate  checkoff  is  unnecessary.  We 
may  address  this  issue  in  a  future 
proceeding. 

Technical  Correction 

The  interim  decision  deleted  the 
property  broker  application  rules 
formerly  found  at  49  CFR 1045A,  but 
failed  to  include  the  necessary  deletion 
language  in  Appendix  C  of  the  interim 
decision.  We  reaffirm  the  policy  for 
making  that  deletion,  and  will  insert  the 
necessary  deletion  language  in 
Appendix  A  of  the  Hnal  decision. 

Oral  Argument  Request 

A  number  of  parties  request  oral 
argument.  We  believe  it  to  be 
unnecessary.  A  large  number  of 
knowledgeable  parties  have  responded 
to  our  request  for  comments  and  have 
offered  numerous  helpful  suggestions. 

We  note  that  in  the  past  the 
Commission  has  been  very  receptive  to 
petitions  for  modifications  to  our  rules 
of  practice.  If  at  a  later  date  there 
appears  to  be  a  continuing  serious 
problem  (although  we  foresee  none  at 
this  time),  we  invite  affected  persons  to 
petition  us. 

Environmental  and  Energy 
Considerations 

This  action  will  not  significantly 
impact  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources.  The  rules  provide  for  the 
proper  consideration  of  these  issues  in 
individual  application  proceedings. 

Adoption  of  Rules 

Accordingly,  we  adopt  the  rules  and 
the  application  form  set  forth  in  the 
Appendices,  below,  and  make  the  other 
revisions  and  deletions  noted. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10321  and  5  U.S.C, 
553. 

Dated:  December  19, 1980. 

By  the  Commission,  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Commissioners 
Clapp,  Trantum,  Alexis,  and  Gilliam. 
Commissioner  Clapp  concurring  in  part  and 


dissenting  in  part  and  reserving  his  right  to 
submit  a  separate-expression  at  a  later  date. 
James  H.  Bayne, 

Acting  Secretary. 

Appendbc  A — ^Revisions  to  the  Code  of 
Federal  Regulations,  Title  49 

PART  1011— COMMISSION 
ORGANIZATION;  DELEGATION  OF 
AUTHORITY 

§1011.7  [Amended] 

49  CFR  1011.7(c)(3)  is  amended  by 
adding  this  material  to  the  last  sentence: 
***** 

(c)  *  *  ‘ 

(3)  *  *  * 

The  Director  of  the  Office  of 
Proceedings  shall  also  have  authority, 
unless  otherwise  ordered  by  the 
Chairman  in  individual  proceedings,  to 
decide  whether  operating  rights 
application  and  complaint  proceedings 
shall  be  handled  under  the  modified 
procedure  or  assigned  to  the  Oftice  of 
Hearings. 

PART  1041— INTERPRETATION- 
CERTIFICATION  AND  PERMITS 

49  CFR  1041  is  amended  by  adding  a 
new  §  1041.25,  to  read  as  follows: 

§  1041.25  Operating  authority  granted  to 
private  motor  carriers. 

Where  a  motor  carrier  receives* 
operating  authority  and  intends  to  use  it 
primarily  as  an  incident  to  the  carriage 
of  its  own  goods  and  its  own  non¬ 
transportation  business,  the  carrier’s 
issued  authority  implies  that  the  carrier 
shall  conduct  its  for-hire  motor  carrier 
activities  and  its  other  activities 
independently,  and  shall  maintain 
separate  records  for  each  activity. 

PART  1002— FEES 

49  CFR  Part  1002  is  amended  by 
removing  49  CFR  1002.2(d)(8)  and 
reserving  it  for  future  use,  and  by  adding 
49  CFR  1002.2(d)(2)  as  follows: 

***** 

(d)  *  *  * 

(2)  A  petition  to  interpret  or  clarify  an 
operating  authority  under  49  CFR 
1100.253(e)— $200. 

***** 

PART  1045A— PROPERTY  BROKER 
LICENSING  [REMOVED] 

49  CFR  1045A  is  removed. 

PART  1100— COMMISSION 
ORGANIZATION;  DELEGATION  OF 
AUTHORITY 

Appendix  F  [Amended] 

Remove  that  portion  of  Appendix  F, 
which  follows  49  CFR  1100.250,  under 


the  headings  “Applications — ^Motor 
Carrier  and  Broker,”  and 
“Applications — Water  Carrier  and 
Freight  Forwarder.” 

49  CFR  1100.251  through  1100.253  are 
revised  to  read  as  follows: 

§  1 100.251  How  to  apply  for  operating 
authority. 

(a)  Applications  governed  by  these 
rules.  These  rules  govern  the  handling  of 
applications  for  permanent  operating 
authority  of  the  following  type: 

(1)  Applications  for  certiheates  and 
permits  to  operate  as  a  motor  common 
or  contract  carrier  of  passengers  or 
property. 

(2)  Applications  for  permits  to  operate 
as  a  bei^t  forwarder. 

(3)  Applications  for  certificates, 
permits,  and  exemptions  for  water 
carrier  transportation  of  property  and 
passengers. 

(4)  Applications  for  licenses  to 
operate  as  a  broker  of  motor  vehicle 
transportation. 

(b)  Applications  for  operating 
authority  which  require  only  fitness 
proof  (“fitness  only"  applications). 

There  are  certain  types  of  authority 
which  can  be  obtained  by  an  applicant 
showing  only  that  it  is  fit,  willing  and 
able  to  perform  the  service  and  to 
comply  with  the  law  and  Commission 
regulations.  These  are  listed  below.  The 
applicant  does  not  provide  any 
supporting  witness  testimony.  The 
application  can  be  opposed  only  on  the 
grounds  that  applicant  is  not  fit  or  does 
not  fall  within  the  statutory  definition. 
These  applicants  shall  skip  paragraphs 

(e)  and  (f)  of  this  section,  and  substitute 
the  information  called  for  in  paragraphs 
(g)  and  (h)  of  this  section. 

(1)  Motor  common  carrier  of  property 
transportation  to  serve  any  community 
not  regularly  served  by  a  certificated 
motor  common  carrier. 

(2)  Motor  common  carrier  of  property 
transportation  to  provide  service  as  a 
direct  substitute  for  complete 
abandonment  of  all  rail  service  in  a 
community. 

(3)  Motor  common  carrier 
transportation  for  the  United  States 
Government  of  property  (except  used 
household  goods,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions). 

(4)  Motor  common  carrier  property 
transportation  of  shipments  weighing 
100  pounds  or  less  if  transported  in  a 
motor  vehicle  in  which  no  one  package 
exceeds  100  pounds. 

(5)  Motor  common  or  contract  carrier 
of  property  transportation  of  food  and 
other  edible  products  (including  edible 
byproducts  but  excluding  alcoholic 
beverages  and  drugs)  intended  for 


! 
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direct  substitute  for  complete  abandonment 
of  all  rail  service  in  a  community,  state 
docket  number  and  abandonment  approval 
date  by  the  Commission;  give  the  location  of 
the  points  sought  to  be  served,  and  indicate 
to  what  portion  of  the  rail  line  they  are 
adjacent  (submit  maps  where  obscure,  rural 
points  are  involved);  certify  that  rail  service 
was  offered  at  the  points  for  which  authority 
was  sought;  and,  certify  that  all  rail  service 
has  been  terminated,  and  give  the  date,  if 
known.  [1  only]. 

Verification:  Separate  verification  of  this 
statement  is  not  necessary.  Applicant 
understands  that  the  oath  in  the  application 
form  applies  to  this  statement. 

(1)  Where  to  send  the  application.  (1) 
The  original  and  one  copy  shall  be  sent 
to  the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 

DC,  with  the  proper  application  fee. 

Make  checks  payable  to  the  Interstate 
Commerce  Commission. 

(2)  One  copy  of  the  application  shall 
be  sent  to  the  ICC  regional  office  in 
which  applicant  is  domiciled.  A  copy  of 
the  caption  summary  only  is  sent  to  the 
state  transportation  regulatory  body  of 
applicant's  domicile. 

(I)  Commission  review  of  the 
application.  (1)  ICC  staff  will  review  the 
application  for  correctness, 
completeness,  and  for  adequacy  of  the 
evidence  (the  prima  facie  case). 

(1)  Minor  errors  will  be  corrected 
without  notification  to  the  applicant. 

(ii)  Materially  incomplete  applications 
will  be  rejected.  Applications  that  are  in 
substantial  compliance  with  these  rules 
may  be  accepted. 

(iii)  A  review  board  will  decide 
whether  there  is  adequate  evidence  so 
that  the  full  scope  of  the  authority 
applicant  seeks  may  be  published  in  the 
Federal  Register.  If  there  is  not,  the 
application  will  be  rejected  In  a  letter. 

An  applicant  may  appeal  rejections 
under  paragraph  (j)(l)  (ii)  and  (iii)  of  this 
section.  See  §  1100.251(t).  If  an  applicant 
chooses  to  resubmit  the  application,  it 
shall  refer  to  its  prior  application  by 
docket  number  and  give  the  ICC  fee 
number  stamped  on  the  canceled  check 
so  as  to  avoid  a  second  fee  being 
assessed.  If  no  appeal  or  resubmittal  is 
made,  the  fee  will  not  be  refunded.  The 
date  of  refiling  will  be  considered  the 
filed  date  of  the  application. 

(2)  The  caption  summary  will  be 
published  in  the  Federal  Register  to  give 
notice  to  the  public  in  case  anyone 
wishes  to  oppose  the  application.  The 
application  will  be  published  in  the  form 
of  a  grant  of  authority. 

(3)  If  the  Federal  Register  publication 
does  not  properly  describe  the  authority 
being  sought  because  of  ministerial 
error,  applicant  shall  inform  the  ICC’s 
Section  of  Operating  Rights  as  soon  as 
possible.  Where  notification  is  received 


within  10  days  of  the  publication, 
ministerial  errors  will  be  correctecd  and 
the  notice  will  be  republished. 
Notifications  after  10  days  will  result  in 
republication  only  at  the  Commission’s 
discretion,  and  may  result  in  an 
application  being  rejected  without 
prejudice  to  refiling. 

(k)  changing  the  request  for  authority 
or  filing  supplementary  evidence  after 
the  application  is  filed.  (1)  An  applicant 
may  not  supplement  evidence  once  the 
application  is  filed  (imless  directed  to  do 
so  by  the  Commission). 

(2)  Amendments  to  the  application  are 
not  permissible. 

(l)  After  publication  in  the  Federal 
Register.  (1)  Interested  persons  have  45 
days  to  file  protests.  See  §.  1100.252. 

(2)  If  no  one  opposes  the  application, 
the  grant  published  in  the  Federal 
Register  will  become  effective. 

(3)  If  no  one  opposes  an  application 
for  an  extension  of  authority,  the  grant 
published  in  the  Federal  Register  will  be 
made  effective  by  issuance  of  a 
certificate,  permit,  or  license.  If  no  one 
opposes  an  application  for  initial 
authority,  the  grant  published  in  the 
Federal  Register  will  be  made  elective 
by  a  Commission  Notice  outlining 
compliance  requirements  which  must  be 
met  before  applicant  commences  the 
proposed  service. 

(m)  Furnishing  a  copy  of  the 
application  package  to  interested 
persons.  (1)  Applicant’s  representative 
is  required  to  furnish  a  copy  of  the 
application  package  to  interested 
persons  after  publication.  The  request 
must  be  made  in  writing  to  applicant’s 
representative  and  must  contain  a  check 
or  money  order  for  $10,  payable  to 
applicant’s  representative.  Applicant’s 
representative  need  not  supply  copies  to 
any  person  not  sending  the  appropriate 
payment.  Applicant’s  representative  is 
required  to  mail  the  copy  within  3  days 
of  the  receipt  of  the  request  being 
received.  Non-compliance  with  this  rule 
may  result  in  dismissal  of  the 
application. 

(2)  Representatives  of  applicants  and 
potential  protestants  are  urged  to 
commimicate  by  telephone  if  problems 
occur  in  the  furnishing  of  the 
application.  Requests  for  extensions  of 
time  where  no  attempt  has  been  made  to 
correct  matters  informally  are  looked 
upon  with  disfavor. 

(n)  Opposed  applications.  If  the 
application  is  opposed,  opposing  parties 
are  required  to  send  a  copy  of  their 
protest  to  the  applicant. 

(o)  Filing  a  reply  statement.  (1)  If  the 
application  is  opposed,  applicant  may 
file  a  reply  statement.  This  statement  is 
due  at  the  Commission  within  60  days  of 
the  Federal  Register  publication. 


(2)  The  reply  statement  may  not 
contain  new  evidence.  It  shall  only  rebut 
or  further  explain  matters  previously 
raised. 

(3)  The  reply  statement  need  not  be 
notarized  or  verified.  Applicant 
understands  that  the  oath  in  the 
application  form  applies  to  all  evidence 
submitted  in  the  application.  Separate 
legal  argument  by  counsel  need  not  be 
notarized  or  verified. 

(p)  After  all  statements  are  submitted. 
(1)  When  the  proceeding  is  to  be 
handled  under  the  modified  procedure, 
the  next  notification  to  the  parties  will 
be  the  service  of  the  initial  decision. 

(2)  If  the  proceeding  is  to  be  handled 
by  oral  hearing,  parties  will  receive  a 
notice  to  this  effect. 

(q)  Applicant  withdrawal.  If  applicant 
wishes  to  withdraw  an  application,  it 
shall  request  dismissal  in  writing. 

(r)  Caption  summary.  The  caption 
summary,  which  shall  accompany  all 
applications,  shall  be  in  the  form 
prescribed  by  the  Commission. 
Commission  field  and  regional  offices 
offer  assistance  in  preparing  correct 
caption  summaries,  or  examples  may  be 
found  in  the  daily  Federal  Register. 

(s)  Compliance.  Prior  to  beginning 
operations  under  a  certificate,  permit,  or 
license,  compliance  must  be  made  with 
the  following  statutory  and  regulatory 
requirements  for  obtaining  insTirance  or  > 
bonding,  filing  tariffs  or  schedules,  and 
designating  agents  to  receive  service  of 
process. 

(1)  For  Motor  Common  Carriers  of 
Property:  49  CFR 1043, 1044,  and  1310 

(2)  For  Motor  Contract  Carriers  of 
Property:  49  CFR  1043, 1044,  and  1307 

(3)  For  Motor  Common  and  Contract 
Carriers  of  Passengers:  49  CFR  1043, 

1044,  and  1306 

(4)  For  Brokers  of  Motor  Vehicle 
Transportation:  49  CFR  1043,  and  1044 

(5)  For  Water  Carriers:  49  CFR  1308; 

49  U.S.C.  10329 

(6)  For  Freight  Forwarders:  49  CFR 
1084,  and  1309;  49  U.S.C.  10329 

(t)  Appeals  to  rejections  of  the 
application.  (1)  Where  a  review  board 
or  other  decisional  body  rejects  an 
application,  applicant  has  a  right  of 
appeal.  The  appeal  must  be  filed  at  the 
Commission  within  10  days  of  the  date 
of  the  letter  of  rejection. 

(2)  If  the  appeal  is  successful  and  the 
filing  is  found  to  be  proper,  the 
application  shall  be  deemed  to  have 
been  properly  filed  as  of  the  decision 
date  of  the  appeal. 

(u)  Tacking  or  joinder  of  authority.  (1) 
An  applicant  for  irregular-route  motor 
common  carrier  authority  which  holds 
regular-route  motor  carrier  authority 
shall  indicate  this  in  its  caption 
summary,. The  caption  summary  shall 
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indicate  the  sub-numbers  of  this  regular- 
route  authority.  The  purpose  of  this 
requirement  is  to  inform  the  public  that 
direct  operations  are  able  to  be 
performed  after  combining  the  irregular- 
and-regular  route  authorities. 

(v)  Freight  forwarder  applicants  only. 
An  applicant  for  freight  forwarder 
authority  shall  submit  the  following 
additional  information:  Applicant  shall 
state  whether  it  is  a  person  engaged 
principally  in  the  business  of 
manufacturing,  buying,  or  selling  articles 
and  commodities,  and  whether  it 
controls,  is  controlled  by,  or  is  under 
common  control  with  any  such  person.  If 
yes,  applicant  shall  describe  such 
persons  and  advise  to  what  extent  such 
persons  use  the  services  of  freight 
forwarders;  or  if  applicant  is  such  a 
person,  whether  it  performs  its  own 
similar  operations  of  assembling, 
consolidating,  and  shipping  in 
connection  with  the  transportation  of 
such  articles  or  commodities. 

(w)  Water  carrier  applicants  only.  (1) 
If  an  exemption  is  being  claimed, 
applicant  shall  describe  the  operations 
proposed  to  be  exempted  and  in  each 
instance  refer  to  the  statutory  provisions 
under  which  the  exemption  is  claimed. 

(2)  If  an  applicant  for  exemption  under 
49  U.S.C.  10544(f)  is  engaged  solely  in 
transporting  the  property  of  the  parent 
company,  it  shall  list  persons  owning  all 
or  substantially  all  of  the  voting  stock  of 
the  applicant. 

(3)  If  applicant  seeks  approval  of  dual 
operations  under  49  U.S.C.  10930,  it  shall 
specify  those  that  would  result  from  a 
grant  of  the  application. 

(4)  An  applicant  for  exemption  under 
49  U.S.C.  10544(e)  shall  furnish  a  copy  of 
the  charter,  lease,  or  other  agreement 
under  which  it  proposes  to  operate. 

(5)  If  applicant  is  a  water  common 
carrier  seeking  a  revised  certificate 
covering  extension  of  service  pursuant 
to  49  U.S.C.  10922(e)(3)(B),  the  following 
shall  be  furnished:  (i)  Describe  the 
portion  of  the  waterway  project  newly 
opened  for  navigation,  including  the  U.S. 
Engineer  District,  project  number, 
description  of  project,  and  date  opened 
for  navigation;  (ii)  Describe  operations 
performed  thus  far  on  uncompleted , 
portion  of  waterway  newly  opened  for 
navigation,  including  date  service  was 
extended  and  points  served;  see  49  CFR 
1140.2;  (iii)  Describe  operations 
performed  under  present  certificate 
authorizing  service  on  previously 
completed  portion  of  waterway,  naming 
points  served,  indicating  when  service 
commenced,  and  if  operation  has  not 
been  continuous. 


§  1 100.252  How  to  oppose  requests  for 
authority. 

(a)  Definitions.  A  person  wishing  to 
oppose  a  request  for  permanent 
authority  hies  a  protest.  \  person  filing 
a  valid  protest  becomes  a  protestant. 

(b)  Time  for  filing.  A  protest  shall  be 
filed  (received  at  the  Commission] 
within  45  days  after  notice  of  the 
application  appears  in  the  Federal 
Register.  A  copy  of  the  protest  shall  be 
sent  to  applicant’s  representative  at  the 
same  time.  Failure  to  timely  file  a 
protest  waives  further  participation  in 
the  proceeding. 

(c)  Contents  of  the  protest.  (1)  All 
information  upon  which  the  protestant 
plans  to  rely  is  put  into  the  protest. 

(2)  A  protest  must  be  verified,  as 
follows: 

I, - ,  verify  under  penalty  of  perjury 

under  the  laws  of  the  United  States  of 
America,  that  the  information  above  is  true 
and  correct.  Further,  I  certify  that  I  am 
qualified  and  authorized  to  file  this  protest. 
(See  18  U.S.C.  1001  and  18  U.S.C.  1621  for 
penalties). 

- (Signature  and  date). 

(3)  A  protest  not  in  substantial 
compliance  with  these  rules  may  be 
rejected. 

(4)  A  protestant  files  two  separate 
types  of  evidence.  The  first  is  its 
qualifications  evidence,  see  paragraph 

(d)  of  this  section.  All  protestants  shall 
submit  qualifications  evidence  under  the 
format  in  paragraph  (d)  of  this  section. 
Protestants  shall  also  file  factual 
evidence,  according  to  the  guidelines  in 
paragraph  (e)  or  (f)  of  this  section. 

(d)  Qualifications  format.  This 
information  shall  be  submitted  in 
separately  numbered  paragraphs: 

(1)  Docket  number  of  application 
being  opposed. 

(2)  Name  and  domicile  of  protestant, 
including  lead  docket  number,  if  any. 

(3)  Name  and  address  of  protestant’s 
representative. 

(4)  Name  and  address  of  witness 
presenting  the  evidence,  and  why 
qualified  to  speak  for  protesting  party. 

(5)  Description  of  the  extent  to  which 
the  person  seeking  to  protest  possesses 
authority  to  handle  the  traffic  for  which 
authority  is  applied,  is  willing  and  able 
to  provide  service  that  meets  the 
reasonable  needs  of  the  shippers  or 
public  involved,  and  has  either 
performed  service  within  the  scope  of 
the  application  during  the  12-month 
period  before  the  application  was  filed 
or  has  actively  in  good  faith  solicited 
service  within  the  scope  of  the 
application  during  that  period,  or 

(6)  Description  of  any  application 
which  the  prospective  protestant  has 
pending  before  the  Commission  which 
was  filed  before  applicant’s  application 


and  which  is  substantially  for  the  same 
traffic,  or 

(7)  Description  of  any  other  legitimate 
interest  not  contrary  to  the 
transportation  policy  set  forth  in  49 
U.S.C.  10101(a),  or  of  any  right  to 
intervene  under  a  statute.  A  person 
seeking  to  qualify  under  this  paragraph 
shall  describe  in  detail  the 
circumstances  which  warrant  its 
participation  and  how  they  are 
consistent  with  49  U.S.C.  10101(a).  The 
Commission  shall  normally  permit  such 
person  to  intervene  when  it  shows  that  a 
proceeding  is  novel  or  of  first 
impression,  is  of  industry  wide 
importance,  or  has  significant  economic 
impact. 

Note. — A  motor  contract  carrier  of  property 
may  not  protest  an  application  to  provide 
transportation  as  a  motor  common  carrier  of 
property. 

(e)  Factual  evidence  format  [except 
fitness  only  applications].  (1)  A 
summary,  description  or  copy  of  the 
specific  authorities  in  conflict  with  that 
sought  in  the  application.  Protests 
containing  copies  of  authority  or 
authority  abstracts  which  are  more  than 
5  pages  in  length  may  be  rejected. 

(2)  A  description  of  the  type  aiid 
amount  of  equipment  and  facilities 
available  to  meet  the  avowed  puipose  of 
the  application. 

(3)  A  description  of  present  operations 
that  pertain  to  the  application,  including 
a  description  of  the  specific  services 
provided  to  those  supporting  the 
application  or  within  the  same  territory. 

(4)  Adverse  impacts  on  its  business 
generally  and  on  the  public,  such  as:  (a) 
need  to  close  terminals  or  other 
facilities,  (b)  number  of  employees  that 
would  be  furloughed  or  dismissed,  (c) 
resulting  imbalance  or  inefficiencies 
caused  to  its  operations,  (d)  effects  on 
fuel  efficiency,  or  (e)  inability  to 
continue  its  existing  service  to  the 
public  due  to  a  reduction  in  total 
business,  or  loss  of  essential  services 
that  would  not  be  replaced,  or  other 
factors. 

(5)  Evidence  that  applicant  is  not  fit, 
willing  or  able  to  comply  with  the 
appropriate  statutes  or  regulations 
governing  its  activities. 

(6)  Legal  or  other  argument  (optional). 

(7)  Verification. 

(8)  Certificate  of  service. 

(9)  Any  request  for  oral  hearing. 

(f)  Factual  evidence  format  for  fitness 
only  applications:  Scope.  The  types  of 
applications  listed  in  §  1100.251(b)  may 
be  protested  on  the  grounds  listed  here. 
Factual  evidence  in  opposition  shall 
consist  of  the  following,  where 
applicable: 
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(1)  A  description  of  the  specific 
grounds  upon  which  it  is  alleged  that 
applicant  cannot  meet  the  statutory 
fitness  criteria. 

(2)  Alternatively,  evidence  that  the 
application  does  not  properly  fall  within 
the  scope  of  one  of  the  statutorily 
described  categories. 

Note. —  If  the  Commission  finds  that  the 
application  does  not  properly  fall  within  the 
scope  of  one  of  the  categories,  the  application 
shall  be  dismissed  without  prejudice  to  the 
filing  of  an  application  for  authority  under 
other  criteria. 

(3)  Legal  argument  (optional). 

(4)  Verification. 

(5)  Certificate  of  service. 

(6)  Any  request  for  oral  hearing. 

(g)  Requests  for  oral  hearing  by  a 
protestant.  It  is  the  policy  of  the 
Commission  to  handle  application 
proceedings  under  §  1100.251  using  the 
modified  procedure  if  at  all  possible.  See 
§  1100.253(i).  Protestants  shall  file  any 
request  at  the  end  of  their  protest. 

(h)  To  whom  the  protest  is  sent.  (1)  An 
original  and  one  copy  of  the  protest 
shall  be  sent  to  the'Office  of  the 
Secretary.  I.C.C.,  Washington,  D.C. 

20423.  The  docket  number  of  the 
proceeding  shall  be  placed 
conspicuously  on  the  top  of  the  first 
page  of  the  protest. 

(2)  Concurrently  with  the  filing  in 
paragraph  (h)(1)  of  this  section,  a  copy 
shall  be  sent  to  applicant’s 
representative. 

(i)  Obtaining  a  copy  of  the 
application.  (1)  A  copy  of  the 
application  is  available  for  inspection  at 
the  Commission’s  offices  in  Washington, 
D.C.,  or  the  regional  office  of  applicant’s 
domicile.  In  addition,  applicant  is 
required  to  send  a  copy  to  interested 
persons  upon  payment  of  a  $10.00 
charge.  See  §  1100.251(m). 

(I)  Withdrawal.  A  protestant  wishing 
to  withdraw  from  a  proceeding  shall 
inform  the  Commission  and  the 
applicant  in  writing. 

§  1 100.253  General  rules  governing  the 
application  process. 

(a)  Contacting  another  party.  When  a 
person  wishes  to  contact  a  party  or 
serve  a  pleading  or  letter  on  that  party, 
it  shall  do  so  through  its  representative. 
The  phone  number  and  address  of 
applicant’s  representative  shall  be  listed 
in  the  Federal  Register. 

(b)  Serving  copies  of  pleadings, 
tetters;  the  certificate  of  service.  (1) 
When  the  rules  require  service  of  a 
pleading  or  letter  on  another  party,  that 
material  shall  be  mailed  or  delivered  by 
hand  to  the  party  concurrendy  with  its 
service  on  the  Commission.  See,  in  . 
addition.  49  CFR  1100.20. 


(2)  All  pleadings  other  than  the 
application  shall  contain  a  statement 
(certificate  of  service)  that  the  pleading 
has  been  served  in  accordance  with 
paragraph  (b)(1)  of  this  section. 

(3)  An  applicant  must  serve  all 
pleadings  and  letters  on  the  Commission 
and  all  known  participants  in  the 
proceeding,  except  that  a  reply  to  a 
motion  need  only  be  served  on  the 
moving  party. 

(4)  A  protestant  need  serve  only  the 
Commission  and  applicant  with 
pleadings  or  letters. 

(5)  All  pleadings  or  letters,  unless 
otherwise  specified,  shall  be  sent  to  the 
Office  of  the  Secretary. 

(c)  Copies.  All  material  forwarded  to 
the  Commission  in  Washington,  D.C., 
except  for  telegraphic  material,  shall 
consist  of  an  original  and  one  copy. 

(d)  Requests  for  extension  of  time.  (1) 
Requests  for  extensions  of  time  are 
granted  only  in  extraordinary 
circumstances.  Parties’  or  their 
representatives*  workload,  personnel 
changes,  or  scheduling  problems  are  not 
sufficient  cause. 

(2)  No  extensions  will  be  granted  for 
more  than  3  working  days. 

(3)  Requests  shall  be  made  in 
documentary  form  (letter  or  telegraph) 
addressed  to  the  Section  of  Operating 
Rights,  with  a  notice  of  the  request  sent 
to  known  parties.  The  Commission  will 
notify  the  requesting  party  as  sgon  as 
possible  of  the  decision.  'The  requesting 
party  shall  immediately  notify  all  known 
parties  of  the  action  taken  on  the 
request. 

(4)  If  the  time  for  filing  a  protest  is 
extended,  the  time  for  submitting 
applicant’s  reply  is  automatically 
extended. 

(5)  Oral  communications  with 
Commission  personnel  pertaining  to  the 
merits  of  an  extension  request  are  a 
violation  of  the  Commission’s  Code  of 
Ethics  for  Practitioners. 

(e)  Petitions  to  clarify  or  interpret 
formally  an  operating  authority.  (1)  A 
person  seeking  to  clarify  or  interpret  its 
operating  authority  shall  file  a  petition 
under  these  rules. 

(2)  No  application  form  need  be  used. 
Petitioner  shall  file  its  entire  argument 
with  the  petition,  with  the  fee  of  $200. 
The  petition  shall  be  sent  to  the  Office 
of  the  Secretary. 

(3)  Notice  of  the  petition  will  be 
published  in  the  Federal  Register. 
Interested  persons  may  obtain  copies  of 
the  petition  from  petitioner’s 
representative  in  the  same  manner  as 
provided  in  §  1100.251(m).  Petitioner 
may  file  a  reply  to  any  opposing 
argument. 

,  (f)  Replies  to  motions.  Replies  to 

motions  filed  under  these  rules  are  due 


within  10  days  of  the  date  the  motion  is 
filed  at  the  Commission. 

(g)  Consolidation  of  applications.  (1) 
Applicants  may  request  consolidation  of 
applications,  llie  request  shall  be  made 
when  the  applications  to  be 
consolidated  are  filed.  Requests  for 
consolidation  shall  be  made  in  writing 
to  the  Section  of  Operating  Rights. 

(2)  Requests  to  consolidate 
applications  not  concurrently  filed'shall 
only  be  considered  to  the  extent  that  the 
applications  are  filed  within  5  days  of 
each  other. 

(3)  Representatives  of  the 
consolidating  applicants  shall  indicate 
their  agreement  with  the  consolidation 
either  in  the  initial  request  or  in  their 
individual  submissions.  If  mutual 
agreement  has  been  reached  in  advance, 
one  representative  may  indicate 
representatives’  assent  to  the 
consolidation. 

(4)  The  applications  will  be  published 
in  the  Federal  Register  and  their 
consolidation  will  be  indicated. 
Protestants  may  file  a  single  protest 
which  will  apply  to  all  the  proceedings. 

(h)  Marking  contents  on  envelopes, 
and  submission  of  pleadings.  (1)  ^nd 
all  documents  to  Office  of  the  Secretary, 
ICC,  Washington,  D.C.  20423.  unless  the 
rules  specify  otherwise. 

(2)  liie  Commission  requests  that 
persons  participating  in  proceedings 
under  these  rules  mark  the  lower  left 
hand  comer  of  the  envelope  with  the 
docket  number,  where  known  (not  the  . 
full  title),  and  the  pleading  type.  To 
assist  the  Commission  further,  use  these 
designations  where  appropriate: 

APPLICATION 

PROTEST 

REPLY  TO  PROTEST 
EXTENSION  OF  TIME  REQUEST 
MOTION 

REPLY  TO  MOTION 
APPEAL 

REPLY  TO  APPEAL 
DISMISSAL  BY  APPUCANT 
PROTESTANT  WITHDRAWAL 
PETITION  TO  CLARIFY 

(i)  Requesting  oral  hearing.  (1)  If  a 
protestant  (or  applicant)  believes  that  a 
proceeding  should  be  orally  heard  the 
person  may  request  an  oral  hearing.  It  is 
the  policy  of  the  Commission  to  handle 
application  proceedings  under 

§  1100.251  using  the  modified  procedure 
if  at  ail  possible. 

(2)  The  request  shall  specifically  state 
the  evidence  that  would  be  presented, 
the  reason  why  the  evidence  is  material 
to  determine  the  merits  of  the 
proceeding,  why  an  oral  hearing  with 
cross-examination  is  necessary  to  bring 
it  out.  and  what  evidence  already  in  the 
record  would  be  contravened  (with 
specific  page  reference). 
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(3)  The  Commission  intends  to  assign 
matters  for  oral  hearing  only  where  use 
of  modified  procedure  would  prejudice  a 
party,  material  issues  of  decisional  fact 
cannot  adequately  be  resolved  without 
an  oral  hearing,  or  assignment  of  an 
application  for  oral  hearing  is  otherwise 
required  by  the  public  interest. 

(4)  Denial  of  an  oral  hearing  request 
will  not  be  made  in  writing  where  the 
denial  is  made  prior  to  issuance  of  the 
initial  decision.  The  request  will  be 
deemed  denied  when  the  proceeding  is 
handled  under  the  modified  procedure. 

Note. — The  following  appendices  B  and  C 
will  not  appear  in  the  Code  of  Federal 
Regulations. 

Appendix  B — New  Application  Form 

FORM  OP-1  (Revised  1/81) 

Supersedes  Forms 

OP-OR-9.  OP-OR-11,  OP-FF-10,  OP- 

WC-10,  and  OP-WC-20 

INTERSTATE  COMMERCE 
COMMISSION' 

Docket  No. - (Office  Use 

Only) 

APPUCATION 

For  Motor  or  Water  Carrier  Certificate 
or  Permit,  Broker  License,  Freight 
Forwarder  Permit,  or  Water  Carrier 
Exemption: 

Attention:  Read  Instructions  Before 
Answering. 

I.  (a)  Application  of - 

(Name,  and  trade  name,  if  any)  whose 

business  address  is - (street) 

- (City) - (State) 

- (Zip) - (Phone). 

(b)  Applicant's  representative  to 
whom  inquiries  may  be  made  (persons 
may  be  representing  themselves — put 
your  name  and  address  here); 

- (Name) - (Street 

address) - (City) - 

(State) - (Zip) - (Phone, 

including  area  code). 

(c)  Does  applicant  now  hold,  or  have 
an  application  pending,  for  authority 
from  this  Commission?  [  ]  YES  [  ]  NO. 
If  YES,  identify  the  lead  docket  number 
or  numbers: 


II.  (a)  Type  of  authority  applicant  is 
seeking: 

Check  one: 

[  )  MOTOR  COMMON  CARRIER 
[  )  MOTOR  CONTRACT  CARRIER 
[  1  WATER  COMMON  CARRIER 
[  1  WATER  CONTRACT  CARRIER 
[  (BROKER 

[  )  FREIGHT  FORWARDER 
1  1  WATER  CARRIER  EXEMPTION 
(b)  Applicant  seeks  to  transport  (or,  if 
a  broker  applicant,  arrange  the 
transportation  of) 

Check  one: 


[  ]  Passengers 
[  j  Property  (freight) 

(c)  Describe  the  authority  sought  (this 
should  be  identical  to  the  authority 
described  in  the  caption  summary;  see 
paragraph  X.  of  the  form): 

Fitness-Only  Applications 

III.  Is  this  an  application  where  the 
applicant  need  only  prove  it  is  fit, 
willing  and  able  to  perform  the  service? 

(  )  YES  [  ]  NO  If  yes,  check 
applicable  box(es).  (Note:  if  applicant  is 
filing  this  type  application,  do  not 
complete  the  Appendix  because  witness 
support  is  unnecessary). 

[  ]  Motor  common  carrier  of  property 
authority  to  serve  any  community 
not  regularly  served  by  a 
certificated  motor  common  carrier. 

[  ]  Motor  common  carrier  of  property 
to  provide  service  as  a  direct 
substitute  for  abandonment  of  9II 
rail  service  in  a  community. 

[  ]  Motor  common  carrier  of  property 
transportation  for  the  U.S. 
Government  of  general  commodities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions). 

[  ]  Motor  common  carrier  of  property 
transportation  of  shipments 
weighing  100  pounds  or  less  if 
transported  in  a  motor  vehicle  in 
which  no  one  package  exceeds  100 
pounds. 

[  ]  Motor  common  or  motor  contract 
carrier  of  property  transportation  of 
food  and  other  edible  products 
(including  edible  byproducts  but 
excluding  alcoholic  beverages  and 
drugs)  intended  for  human 
consumption,  agricultural  limestone 
and  other  soil  conditioners,  and 
agricultiu'al  fertilizers,  when  such 
transportation  is  provided  with  the 
owner  of  the  motor  vehicle  in  the 
vehicle  (except  in  emergency 
situations).  After  issuance  of 
authority,  such  transportation 
(measured  by  tonnage)  shall  not 
exceed,  on  an  annual  basis,  the 
transportation  provided  by  the 
motor  vehicle  (measured  by 
tonnage)  which  is  exempt  from  the 
Commission’s  jurisdiction  under  49 
U.S.C.  10526(a)(6). 

[  ]  Transportation  for  the  U.S. 
Government  of  used  household 
goods  which  transportation  is 
incidental  to  a  pack-and-crate 
service  on  behalf  of  the  Dept,  of 
Defense. 

(  ]  Motor  carrier  broker  of  general 
commodities  (except  household 
goods). 

IV.  Will  granting  the  authority  or 
exemption  sought  in  this  application 
constitute  a  major  Federal  action  having 


a  significant  effect  on  the  quality  of  the 
human  environment?  [  ]  YES  [  ]  NO. 

If  YES,  a  statement  complying  with  the 
requirements  of  49  CFR  1108  must  be 
attached  to  this  application. 

V.  Is  this  application  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975? 
(Refer  to  49  CFR  1106.1  through.1106.6. 
especially  1106.5).  [  ]  YES  [  ]  NO.  If 
YES,  attach  information  as  to  why  this 
proceeding  is  a  major  regulatory  action, 
and  a  description  of  important  energy 
impacts. 

VI.  Does  applicant  hold  a  certificate  of 
registration  as  a  single-State  operator?  [ 

]  YES  [  ]  NO.  If  YES,  identify  number 


VII,  Common  Control: 

(a)  Indicate  any  interest  (whether 
stock,  loans,  voting,  or  management 
arrangements)  which  the  applicant,  or 
any  officer  or  director  of  applicant,  has 
in  the  affairs  of  other  I.C.C.  regulated 
transportation  companies.  If  none,  check 
here  [  ]. 

(b)  Indicate  any  interest  (whether 
stock,  loans,  voting  or  management 
arrangements),  which  any  I.C.C. 
regulated  transportation  company 
including  officers  and  directors,  or  any 
person  authorized  to  control  such  a 
company,  has  in  the  affairs  of  applicant. 
If  none,  check  here  [  ]. 

(c)  Indicate  any  interest  (whether 
stock,  money,  or  management 
arrangements)  in  the  applicant  held  by 
any  person  who  also  holds  an  interest 
(whether  stock,  money,  voting,  or 
management  arrangements)  in  another 
I.C.C.  regulated  transportation  company. 
If  none,  check  here  [  ). 

(d)  If  any  interest  has  been  indicated 
in  (a),  (b)  or  (c)  above,  state  whether  this 
interest  has  been  approved  by  the 
Commission  in  an  appropriate 
proceeding  (give  docket  number)  or 
explain  why  Commission  approval  is 
unnecessary. 


VIII.  Contract  Carrier  Applicants 
Only: 

(a)  If  applicant  seeks  contract  carrier 
authority,  list  the  person(s)  or  firm(s)  it 
would  serve  in  the  proposed  operation: 

(b)  If  applicant  seeks  motor  contract 
carrier  authority,  state  the  ways  in 
which  statutory  provisions  are  to  be 
fulfilled  [i.e.  either  (1)  by  furnishing 
transportation  service  through  the 
assignment  of  motor  vehicles  for  a 
continuing  period  of  time  to  the 
exclusive  use  of  each  person  served,  or  j 
(2)  by  furnishing  transportation  services  ) 
designed  to  meet  the  distinct  need  of 

each  individual  customer,  and  if  the 
latter,  describe  briefly  the  distinct  need 
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for  which  transportation  services  have 
been  designed]: 

IX.  Map  Submittal: 

Applicants  for  regular-route  motor 

carrier  authority  and  applicants  for 
irregular-route  authority  who  employ 
unusual  geographical  descriptions  in 
their  request  for  authority  (such  as 
rivers  or  highways)  shall  submit  a 
detailed  map  of  the  proposed  operation. 
Regular-route  applicants  shall  also 
indicate  pertinent  connecting  portions  of 
their  present  authority  with  their 
proposed  authority. 

X.  Caption  Summary: 

All  applicants  must  submit  an  original 
and  one  copy  of  a  caption  summary, 
which  lists  (a)  the  name  and  address  of 
the  applicant  and  applicant's 
representative  and,  (b)  a  description  of 
the  authority  sought.  This  shall  be  on  a 
separate  sheet  of  plain  paper. 

XI.  Support  from  Public  Witnesses 
[Check  one  or  both): 

Is  this  application  supported  by  public 
witnesses  other  than  applicant  itself  [  ] 
or  is  it  based  on  other  types  of  evidence 

I  ]? 

Applicant’s  Oath 

I. - (Name),  verify  under 

penalty  of  perjury  under  the  laws  of  the 
United  States  of  America,  that  the 
foregoing  is  true  and  correct.  In  addition, 

I  verify  that  the  information  submitted 
in  applicant’s  verified  statement  and  all 
other  evidence  to  be  filed  by  applicant  is 
true  and  correct.  Further,  Icertify  that  I 
am  qualified  and  authorized  to  file  this 
application.  (Note:  knowing  and  willful 
misstatements  or  omission  of  material 
facts  constitute  federal  criminal 
violations  punishable  under  18  U.S.C. 
1001  by  imprisonment  up  to  5  years  and 
fines  up  to  $10,000  for  each  offense. 
Additionally,  these  misstatements  are 
punishable  as  perjury  under  18  U.S.C. 
1621,  which  provides  for  fines  up  to 
$2,000  or  imprisonment  up  to  5  years  for 
each  offense.) 

(Signature  and  date). 

Certificate  of  Service 

I  certify  that  I  have  delivered  a  copy 
of  this  application,  in  person  or  by  mail, 
to  the  Regional  Director  of  the 
Commission’s  Office  of  Consumer 
Protection  for  the  Region  in  which  the 
applicant  has  its  headquarters. 

I  further  certify  that  I  have  delivered  a 
caption  summary  in  person  or  by  mail  to 
the  appropriate  State  Board  (or  official) 
of  applicant’s  State  of  domicile.  If  a  copy 
of  the  application  is  desired  by  the 
appropriate  State  Board  (or  official)  in 
any  State  in  or  through  which  the 
operations  described  in  this  application 


would  be  performed  or  by  the  State 
Board  of  applicant’s  domicile.  I  will  mail 
it  upon  written  request. 


(Signature) 

Appendix — Certification  of  Shipper  or 
Witness  Support 

Instructions: 

1.  Notarization  of  this  statement  is  not 
necessary. 

2.  Where  the  space  provided  is  not 
sufficient,  it  is  permissible  to  label  a 
plain  sheet  of  paper  “Appendix”  and, 
using  the  same  numbered  paragraphs, 
answer  the  questions  in  greater  detail. 

3.  If  you  need  additional  copies  of  the 
Appendix  for  applications  supported  by 
multiple  witnesses,  you  may  reproduce 
the  blank  form.  Mark  one  as  original  and 
have  the  witness  sign  that  form. 

4.  Witnesses  may  be  testifying  as  to 
their  personal  transportation  needs,  e.g., 
passenger  applications.  These  witnesses 
need  not  answer  1  and  4  under  question 
II. 

***** 

I.  1,  or  the  company  which  I  represent, 
support  the  application  fded  by 

(Name  of  applicant)  to  the  extent  that 
applicant  seeks  authority  to 
(describe  commodities  and  territory  sought 
by  applicant  which  you  support) - 

II.  The  following  information 
describes  the  type  of  freight  or 
passenger  trafHc  movements  which 
could  be  made  by  me  or  my  company. 

(1)  Legal  name  and  domicile  of 
company  or  organization: 

(2)  Identity  of  witness.  If  representing 
a  company,  why  qualified  to  offer 
evidence:  (as,  position  with  company 
and  experience): 

(3)  General  description  of  company, 
and  any  relevant  facility  locations: 

(4)  Description  of  commodities  which 
will  or  may  be  transported  under  the 
authority.  List  actual  commodities.  Do 
not  merely  repeat  the  applicant’s 
caption  summary  or  generic  commodity 
descriptions: 

(5)  Volume  and  frequency  of  traffic 
that  will  or  may  be  tendered  to 
applicant  if  the  application  is  granted.  In 
passenger  applications,  given  number 
and  frequency  of  trips.  List  projected  . 
volumes  or  future  needs,  if  applicable: 

(6)  Describe  the  geographical 
movement  of  the  involved  traffic,  and 
provide  actual,  future,  or  representative 
origins  and  destinations  from  and  to 
which  the  traffic  will  or  may  be 
transported  (in  passenger  applications, 
points  from  and  to  which  witness  will  or 
may  travel).  List  origins  and 
destinations  separately. 


(7)  Transportation  services  now  used, 
if  any: 

(8)  Unsatisfactory  aspects  of  these 
services,  if  any: 

(9)  Specialized,  service  needs,  if  any: 

(10)  Any  other  information: 

I, - ,  verify  under  penalty  of 

perjury  under  the  laws  of  the  United 
States  of  America,  that  the  foregoing  is 
true  and  correct.  If  representing  a 
company  or  organization,  I  certify  that  I 
am  qualified  and  authorized  to  offer  this 
evidence.  I  know  that  willful 
misstatements  or  omissions  of  material 
facts  constitute  federal  criminal 
violations  punishable  under  18  U.S.C. 
1001  by  up  to  5  years  imprisonment  and 
fines  up  to  $10,000  for  each  offense,  or 
punishable  as  perjury  under  18  U.S.C. 
1621  by  fines  up  to  $2,000  or 
imprisonment  up  to  5  years  for  each 
offense. 


(Signature  and  date) 

Instructions 

1.  First-time  applicants  are  strongly 
urged  to  request  the  Commission  for  a 
publication  designed  to  assist  persons  to 
understand  the  application  process.  It  is 
available  from  Commission  regional  and 
field  offices  and  the  main  office  in 
Washington,  D.C.  Failure  to  consult  this 
guide  may  lead  to  an  incomplete  filing 
which  could  be  rejected. 

2.  Applications  shall  be  either 
typewritten  or  written  in  ink. 
Applications  made  out  in  pencil  will  be 
rejected. 

3.  If  the  space  provided  in  the  form  or 
appendix  is  not  sufficient,  attach 
separate  sheets  with  applicant’s  name 
on  the  top,  and  use  the  same  number  as 
the  paragraph  in  the  form  to  which  the  ' 
answer  refers. 

4.  Where  a  question  or  item  is  not 
applicable,  leave  the  space  blank  or 
write  “N/A”. 

5.  Be  sure  to  send  in  the  correct 
application  fee,  and  an  original  and  one 
copy  of  the  application  form. 

6.  Assistance  in  filling  out  forms  may 
be  obtained  from  Commission  regional 
and  field  offices.  Before  requesting 
assistance,  prepare  a  draft  of  the 
application:  to  be  used  for  discussion 
purposes. 

7.  Keep  a  copy  of  the  application  for 
future  reference. 

Appendix  C — Internal  Handling  and 
Flow  Charts 

The  first  30  days  an  application  is  at 
the  Conunission  (the  time  prior  to 
Federal  Register  publication)  is  taken  up 
with:  (1)  Mail  room  receipt,  logging  and 
forwarding.  (2)  clerical  review  in  fee 
branch  and  possible  rejection  if  critical 
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parts  of  the  application  are  missing,  (3) 
fee  collection  and  recordation,  (4) 
docket  number  assignment,  (5)  Chaindex 
master  record  creation,  (6)  case  status 
record  creation  for  computer  system,  (7) 
service  cards  preparation,  (8)  docket  file 
creation  and  filming  for  public  use,  (9) 
confidential  file  creation  for  decision 
writers,  (10)  review  board  review  and 
possible  correction  of  Federal  Register 
notice,  (11)  notice  reproduction  and 
release  to  Federal  Register  clerk,  (12) 
notice  release  to  Federal  Register  for 
composition,  and  printing  by 
Government  Printing  Office  (8  day 
cycle),  and  (13)  Federal  Register 
publication. 

We  note  that  through  diligent  effort 
we  are  now  publishing  the  applications 
within  the  projected  30-day  time  frame, 
as  compared  to  the  3  to  6  month  delays 
experienced  in  1979  and  early  1980. 

The  public  should  also  understand 
that  the  case  load  itself  creates 
complexities.  It  is  more  e^icient  to  use 
trained  specialists  for  each  step.  Due  to 
the  large  flow  of  proceedings,  entire 
offices  may  be  devoted  to  one  step.  Each 
step  requires  physical  transfer  of  Hies, 
although  our  computer  network  has 
helped  reduce  this  problem  in  the  past 
few  years. 

Protestants’  statements  are  due  at  the 
45th  day  from  publication,  usually, 
about  the  75th  day  from  filing.  However, 
a  letter  containing  a  pleading  does  not 
automatically  find  its  way  into  the 
appropriate  docket  and  confidential  Hie 
on  the  75th  day.  The  mail  room  must 
properly  route  the  pleading,  and  the 
pleading  must  be  recorded.  The  pleading 
is  given  to  the  appropriate  application 
processing  team,  and  the  conHdential 
hie  is  finalized  for  submittal  to  the 
decisionmaker.  The  case  is  assigned 
(without  the  rebuttal)  to  the  Office  of 
Hearings  where  a  hearing  is  required,  or, 
more  typically,  to  the  Section  of 
Operating  Rights  for  continued  modified 
procedure  handling.  Cases  are  allocated 
to  individual  staff  members  according  to 
the  currency  of  their  workload. 

However,  preparation  of  a  decision 
cannot  be  begun  until  some  days  after 
the  applicant’s  rebuttal  is  filed,  received, 
and  recorded,  or  about  the  90th  to  100th 
day. 

'The  decisionwriter,  typically  an 
attorney,  has  other  responsibilities  in 
addition  to  decision  writing,  which 
include  responding  to  numerous 
inquiries  from  the  public,  preparing 
policy  and  rulemaking  papers,  and 
performing  other  legal  research  projects. 

Once  the  decision  is  written,  it  must 
be  typed,  usually  on  a  unit  which 
preserves  the  draft  so  that  editing  can 
be  accomplished.  It  is  then  referred  to  a 
review  board  for  decision,  which 


requires  review  by  three  board 
members.  Corrections  may  be  made  at 
that  point,  and  the  decision  is  typed  in 
final  form.  At  the  present  time,  we 
expect  the  review  board  to  receive  the 
“average”  case  at  about  the  135th  day 
from  filing.  A  case  of  large  magnitude, 
however,  may  take  several  more  days  at 
each  step,  and  every  step  in  the  process 
we  have  just  mentioned  is  harder  if  the 
magnitude  of  the  case  is  substantial. 

Once  a  final  decision  is  reached  by 
the  review  board,  and  final  typing  is 
accomplished,  the  case  must  be  served 
on  the  public.  Decisions  must  be  printed 
in  substantial  niunber  for  internal  and 
external  distribution.  Once  again,  the 
larger  the  case,  the  more  time  it  takes  to 
print.  For  this  reason,  the  review  board 
in  the  average  case  should  be  given  a 
total  of  45  days  prior  to  service.  In  many 
instances,  this  will  be  more  than 
sufficient  time.  However,  the  review 
board  members  may  disagree  among 
themselves  or  with  the  drafter  of  the 
decision,  and  substantial  rewriting  may 
occur. 

Finally,  every  step  in  the  process, 
including  final  decision,  must  be 
recorded,  not  only  for  the  sake  of  public 
inquiry,  but  to  enable  us  internally  to 
keep  track  of  our  deadlines. 

BILLING  CODE  703S-01-U 
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INTERSTATE  COMMERCE 
COMMISSION 

IEk  Parte  No.  55  (Sub-No.  43A)1 

Acceptable  Forms  of  Requests  for 
Operating  Authority  (Motor  Carriers 
and  Brokers  of  Property) 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Policy  statement. 

summary:  The  Commission  issues  this 
policy  statement  to  guide  carriers  in 
requesting  authority  under  the  Motor 
Carrier  Act  of  1980.  Carriers  are  now  to 
apply  for  broad,  unencumbered 
authority.  Commodities  shall  be  stated 
in  terms  of  generic  groups.  Territories 
are  to  be  countywide  or  larger  for 
irregular-route  carriers  and  between 
points  in  the  United  States  for  contract 
and  most  fitness-only  carriers.  Two-way 
routes  with  no  intermediate  point 
restrictions  are  to  be  applied  for  by 
regular-route  carriers.  Restrictions  will 
be  allowed  only  in  highly  unusual  cases. 
EFFECTIVE  DATE:  This  policy  statement 
applies  to  all  applications  for  motor 
carrier  and  broker  of  property  authority 
filed  after  December  31, 1980. 

FOR  FURTHER  INFORMATION: 
Ombudsman’s  Office,  202-275-7440; 
David  B.  Gaynor,  202-275-7904; 

Edward  E.  Guthrie,  202-275-7691. 

FOR  COPIES  OF  THIS  DECISION:  The 
Federal  Register  publication  does  not 
contain  Appendix  B,  which  is  a 
summary  of  the  public  comments 
received.  The  Commission  will  publish 
the  entire  decision,  copies  of  which  may 
be  obtained  by  calling  202-275-7307  or 
800^24-5230. 

SUPPLEMENTARY  INFORMATIOnT  The 

Motor  Carrier  Act  of  1980  (the  Act) 
establishes  as  Federal  Policy  the 
promotion  of  competition  and  efficiency 
among  carriers  and  brokers  of  property. 
See  49  U.S.C.  10101(a)(7).  The  overall 
purpose  of  the  Act  is  to  reduce 
unnecessary  regulation  by  the  Federal 
Government.  See  Section  2  of  the  Act. 
We  are  to  implement  these  policies  in 
the  entry  area  by  granting  broad 
authorities  to  future  applicants  and  by 
removing  unnecessary  burdens  on  those 
now  operating.  This  policy  statement  is 
designed  to  accomplish  the  goal  of 
awarding  broad  authorities  to  future 


applicants.  The  removal  of  existing 
burdens  will  be  accomplished  in  final 
rules'  to  be  adopted  in  Ex  Parte  No.  MC- 
142  (Sub-No.  1),  Removal  of 
Restrictions,  Motor  Car.  of  Property,  132 
M.C.C.  114  (1980),  and  Ex  Parte  No.  MC- 
142,  Elimination  of  Gateway 
Restrictions,  132  M.C.C.  174  (1980). 

Broad  authorities  are  necessary  to 
effectuate  the  National  Transportation 
Policy,  as  amended  by  Section  4  of  the 
Act  [49  U.S.C.  10101(a)(7)],  which  directs 
us: 

with  respect  to  transportation  of  property  by 
motor  carrier,  to  promote  competitive  and 
efficient  transportation  services  in  order  to 
(A)  meet  the  needs  of  shippers,  receivers,  and 
consumers;  (B)  allow  a  variety  of  quality  and 
price  options  to  meet  changing  market 
demands  and  the  diverse  requirements  of  the 
shipping  public;  (C)  allow  the  most 
productive  use  of  equipment  and  energy 
resources;  (D)  enable  efficient  and  well- 
managed  carriers  to  earn  adequate  profits, 
attract  capital,  and  maintain  fair  wages  and 
working  conditions;  (E)  provide  and  maintain 
service  to  small  communities  and  small 
shippers;  (F)  improve  and  maintain  a  sound, 
safe,  and  competitive  privately-owned  motor 
carrier  system;  (G)  promote  greater 
participation  by  minorities  in  the  motor 
carrier  system;  and  (H)  promote  intermodal 
transportation. 

Three  principal  considerations 
underlie  our  view.  First,  highly  restricted 
authority  narrows  the  range  of 
operational  options  available  to  carriers 
and  prevents  them  from  making 
optimally  efHcient  use  of  their 
equipment.  It  compromises  overall 
efficiency  and  necessarily  increases  fuel 
use.  At  the  same  time,  it  prevents 
carriers  from  offering  service  designed 
to  meet  the  full  extent  of  a  shipper's 
needs  or  responding  promptly  to 
changing  market  demands. 

Second,  restricted  authority 
compromises  the  ordinary  competitive 
activity  of  motor  carriers  and  blunts  the 
opportunity  of  carriers  to  attack  markets 
that  may  be  inadequately  served.  Since 
the  time  required  for  processing  entry 
applications  often  exceeds  the  time 
needed  for  carriers  to  adjust  their 
business  operations,  narrowly  drawn 
authority  serves  as  a  genuine  barrier  to 
allowing  a  variety  of  quality  and  price 
options  to  meet  changing  market 
demands  and  the  diverse  requirements 
of  the  shipping  public.  The  grant  of 
broader  authority  will,  at  the  same  time. 


create  a  larger  class  of  potential 
entrants  and  thus  place  increasing 
pressure  on  incumbent  operators  to  offer 
responsive  service. 

Third,  narrowly  drawn  authority 
contributes  to  the  unnecessary  economic 
costs  associated  with  regulatory 
processing  by  injecting  the  Commission 
into  the  regulatory  arena  even  in 
circumstances  in  which  no  public 
purpose  is  served  by  our  involvement. 
The  facts  that  60  to  70  percent  of  the 
applications  for  permanent  authority  are 
unopposed,  and  that  upwards  of  95 
percent  of  the  applications  are  granted, 
strongly  suggest  that  the  Commission 
becomes  involved  more  often  than 
necessary.  While  the  continuation  of  the 
licensing  process  requires  that  we 
scrutinize  requests  for  entry  into  the 
industry  or  expansion  of  existing 
carriers  into  new  markets,  direct 
regulatory  intervention  should  occur 
only  when  the  operation  of  market 
forces  would  be  inadequate  to  achieve  . 
the  performance  goals  which  the 
National  Transportation  Policy  largely 
.  assumes  will  result  from  competition. 
While  the  creation  of  broader 
commodity  and  geographic  descriptions 
is  only  one  tool,  we  believe  it  will  go  a 
long  way  toward  reducing  unnecessary 
regulation  by  the  Federal  Government  in 
furtherance  of  the  Congressional 
mandate. 

Specific  provisions  of  the  Act 
reinforce  our  view.  Under  Section  6  of 
the  Act  [“Removal  of  Certain 
Restrictions  on  Motor  Carrier 
Operators,"  49  U.S.C.  10922(h)],  we  must 
eliminate  gateway  and  other 
unnecessary  restrictions,  circuitous 
route  limitations,  and  unreasonably 
limited  commodity  and  territorial 
authorities.  Logic  dictates  that,  if  we 
take  these  actions  for  carriers  with 
existing  authorities,  we  must  also  assure 
that  future  authorities  are  not  subject  to 
the  same  defects  the  Congress  perceived 
in  our  past  practices.  It  is  obvious  that 
competition  and  efficiency  on  the  scale 
envisioned  by  the  Congress  cannot  be 
achieved  if  we  broaden  existing 
authorities,  while  continuing  to  grant 
narrow  authorities.  We  would  thereby 
create  a  class  of  competitively 
disadvantaged  carriers  (at  least 
initially),  whigh  would  be  entirely 
inconsistent  with  the  purposes  of  the 
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Act.  These  considerations  support  our 
inference  that  we  must  grant  broad, 
unencumbered  authority  to  future 
applicants. 

Furthermore,  we  do  not  believe  that 
Congress  intended  that  contract  carrier 
authority  be  limited  with  respect  to 
territories  or  industries.  See  49  U.S.C. 
10923(d)(1).  We  are  also  to  grant 
authorities  to  certain  carriers  upon  only 
a  showing  of  fitness.  See  49  U.S.C. 
10g22(b)(4)  and  (9),  10923(b)(5)(A),  and 
10924(b).  Finally,  since  motor  carrier 
dual  operations  are  no  longer  of 
significance,  we  also  cannot  prohibit 
authority  because  of  carriers'  dual 
capacities.  Thus,  many  actions  we  take 
here  are  not  really  matters  over  which 
we  may  exercise  discretion,  but  rather 
are  mandated  explicitly  by  the  Act. 

In  our  notice  proposing  this  policy 
statement,  we  indicated  we  would 
implement  this  new  policy  by  directing 
future  applicants  to  follow  certain 
guidelines  in  casting  their  requests  for 
authority.  Briefly,  these  call  for 
descriptions  of  commodities  in  terms  of 
groups  based  on  the  Standard 
Transportation  Commodity  Code 
(STCC),  and  routes  or  territories  in 
broad  terms.  As  a  general  rule,  no 
restrictions  would  be  allowed  except  in 
highly  unusual  instances. 

The  comments  largely  support  our 
proposed  policy.  Most  believe,  as  we  do, 
that  Congress  intended  significant 
changes  in  the  way  we  issue  authorities. 
However,  others  disagree  both  with  this 
statement  and  with  our  fundamental 
view  of  the  extent  of  the  Act. 

Overall,  these  comments  lead  us  to 
confirm  our  proposals.  We  shall  now 
grant  authorities  in  terms  of  generic 
groups,  which  describe  territories  and 
routes  on  a  reasonably  broad  basis,  and 
with  virtually  no  restrictions. 

The  major  change  from  our  original 
proposal  is  our  decision  not  to  prescribe 
the  exact  form  of  commodity 
descriptions.  Instead,  we  shall  leave  to 
each  applicant  the  selection  of  a  broad 
description  that  it  believes  will  best 
meet  its  business  requirements.  Since 
we  are  required  to  eliminate 
unreasonably  narrow  descriptions,  we 
expect  applicants  to  employ  commodity 
descriptions  which  are  at  least  as  broad 
as  the  standard  industry  groupings  we 
earlier  proposed.  Our  Employee  Boards 
will  screen  applications  to  ensure  that 
broad  commodity  descriptions  are  being 
used.  But  the  choice  over  the  scope  of 
the  broad  commodity  description  is  in 
the  hands  of  the  applicant.  Carriers  are 
-to  be  able  to  perform  as  complete  a 
service  as  possible  for  shippers,  with 
competition — not  narrowly  limited 
authority — defining  the  boundaries  of 
service. 


Preliminary  Matter 

There  are  a  number  of  requests  for 
oral  hearings  in  this  proceeding.  We 
have  received  extensive  and  cogent 
representations  in  this  matter  and  find 
no  need  for  oral  argument.  In  addition, 
we  are  dealing  with  guidelines,  not 
binding  rules.  When  a  party  sufficiently 
justifies  a  need  for  a  variation  fixim  a 
guideline,  we  are  free  to  consider  and 
adopt  that  position  in  that  application. 
Unusual  items  not  covered  are  those 
best  addressed  in  individual 
applications. 

Jurisdictional  Matters 

This  Commission  is  empowered  to 
issue  appropriate  authority  to  persons 
wishing  to  conduct  operations  pursuant 
to  the  provisions  of  the  Act.  See  49 
U.S.C.  10922, 10923,  and  10924.  This 
implies  the  ability  to  determine  how 
grants  of  authority  are  to  be  framed.  See 
49  U.S.C.  11102.  Our  duty  is  to  ensure 
that  they  are  broad  and  unencumbered 
to  promote  competition  and  efficiency. 

Attacks  on  our  proposal  are  made  on 
five  principal  groimds: 

(1)  The  Act  gives  us  the  ability  to 
eliminate  only  clearly  unnecessary 
language  in  existing  authorities. 

(2)  Grants  based  on  the  proposed 
descriptions  would  usually  go  beyond 
the  public  need  shown. 

(3)  Extremely  broad  grants  are 
tantamount  to  master  licensing. 

(4)  Extremely  broad  grants  carry  with 
them  duties  wider  than  the  recipients 
can  realistically  meet  under  their 
common  carrier  obligation. 

(5)  The  terms  of  the  polfcy  statement 
are  so  direct  that  the  statement  is 
actually  a  rulemaking  and  must  be 
conducted  as  such. 

Finally,  we  are  asked  to  state  whether 
this  proceeding  applies  to  passenger 
applications.  We  shall  address  each  of 
these  matters  in  turn. 

A.  Ability  Limited  To  Changing  Terms 
of  Existing  Grants. 

Section  6  of  the  Act  only  addresses 
removal  of  constricting  terms  in  existing 
authorities.  Some  commentors  thus 
argue  that,  as  a  matter  of  law,  we  have 
no  ability  to  change  the  type  of 
terminology  to  be  used  in  future  grants 
of  authority.  We  disagree.  This 
argument  assumes  that  in  the  past  we 
followed  a  conscious  policy  of  issuing 
only  picayune  grants.  Our  policy, 
however,  has  been  to  issue  authority  as 
broad  as  warranted  by  the 
circumstances.  It  is  true  that  there  are 
(unfortunately,  in  our  mind)  numerous 
instances  of  limited  authorities.  This 
resulted  largely  from  applicants  who 
narrowly  framed  their  initial  requests 


for  authority  and  subsequently 
restricted  to  avoid  litigation  expenses 
and  delays.  These  authorities  do  not 
exemplify  our  policy,  but  reflect, 
instead,  a  recognition  by  applicants  that, 
during  an  earlier  regulatory  period  when 
the  prosecution  of  applications  was 
time-consuming  and  expensive,  it  was 
more  prudent  to  accomodate  the 
interests  of  one’s  competitor  rather  than 
litigate  the  full  scope  of  the  needed 
authority.  While  we  were  not 
unsympathetic  to  these  motives  in  the 
past,  their  legitimacy  has  been 
substantially  undermined  by  the 
procompetitive  substance  of  the  Motor 
Carrier  Act  of  1980  and  the  changes  we 
are  making  in  the  procedural 
infrastructure  of  the  licensing  process. 

In  any  event.  Section  6  implicitly 
confirms  that  new  authorities  be  framed 
in  broad  terms.  Surely,  Congress  would 
not  have  directed  us  to  broaden  existing 
authorities  unless  it  intended  that  future 
grants  would  be  of  equal  latitude.  The 
inference  is  clear  that  Congress  sought 
to  achieve  a  parity  in  the  scope  of  the 
operating  rights  of  existing  carriers  and 
new  entrants. 

Equally  important,  we  are  not 
prescribing  limited  lists  of  acceptable 
commodity  or  geographic  descriptions. 
We  are,  instead,  establishing  guidelines 
for  acceptable  minima.  In  the 
commodity  area  in  particular,  we  are 
prepared  to  entertain  applications  using 
commodity  descriptions  different  from 
those  proposed  in  our  original  notice  as 
long  as  they  are  not  unreasonably 
narrow.  We  appreciate  that  Congress 
did  not  specifically  direct  us  to 
standardize  commodity  descriptions, 
and  we  shall  not  do  so.  We  will  accept 
reasonably  broad  commodity 
descriptions  in  the  future,  even  if  they 
are  not  the  group  used  in  STCC. 

B.  Grants  Beyond  the  Public  Need 
Shown. 

We  go  beyond  public  need,  according 
to  opponents,  because  we  will 
necessarily  authorize  more  commodity 
and  territorial  authority  than  is 
warranted  by  the  evidence.  Carriers 
seeking  authority  must  show. that  their 
proposals  would  serve  a  useful  public 
purpose,  responsive  to  a  public  demand 
or  need.  Therefore,  in  the  opponents’ 
view,  we  must  examine  each  application 
minutely  and  grant  only  to  the  actual 
extent  of  support  given. 

We  believe  this  view  contains 
hypotheses  which  too  narrowly  interpret 
the  evidentiary  bases,  on  which  we  may 
grant  authorities.  The  Act  does  not  limit 
us  merely  to  considering  and  granting 
authorities  based  on  shipper  support  or 
presently  moving  traffic,  just  as  in  the 
past,  we  may  consider  other  evidence. 
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such  as  traffic  studies  or  anticipated 
future  movements.  And  we  are  to 
consider  all  evidence  in  light  of  a 
number  of  factors,  most  notably  those  in 
the  National  Transportation  Policy  [49 
U.S.C.  10101(a)(7)).  Therefore,  we  must 
weigh  in  each  application,  when 
applicable,  “a  need  or  demand  for  new 
services,  innovative  quality  or  price 
options,  increased  competition,  greater 
fuel  efficiency,  improved  service  for 
small  communities,  improved 
opportunities  for  minorities,  and  any 
other  benefits  that  would  serve  a  useful 
public  purpose."  H.  Rept.  No.  96-1069.  p. 
15.  Shipper  support  is  only  part  of  a 
schematic  representation  which  can 
evince  a  public  purpose  sufficient  to 
justify  a  grant  of  new  authority.  Other 
evidence  can  and  will  be  considered, 
and  grants  broader  than  existing  shipper 
needs  can  and  will  be  made. 

It  is  well  established  that  the 
Commission  can  grant  authority  based 
.  on  representative  evidence.  Thus,  a 
grant  of  Statewide  authority  has  never 
needed  support  from  all,  or  even  most, 
municipalities  in  the  State.  All  that  has 
been  required  is  a  representative 
number.  Similarly,  broad  commodity 
descriptions  have  been  granted  based 
on  evidence  of  a  representative  showing 
of  commodities  falling  within  that  broad 
description.  Our  proposal,  therefore, 
does  not  represent  any  significant 
departure  from  prior  decisional  norms  in 
many  cases. 

C.  Grants  Tantamount  to  Master 
Licensing. 

The  argument  that  we  are  engaging  in 
master  licensing  is  without  merit.  The 
sections  prohibiting  master  licensing,  49 
U.S.C.  10922(b)(3)  and  10923(b)(6),  state 
that  we  may  not  make  findings  of  public 
need  based  upon  general  findings 
developed  in  rulemaking  proceedings. 
Since  we  shall  be  making  findings  of  a 
need  for  service  in  each  application  in 
accord  with  the  procedures  and 
standards  affirmatively  stated  in  the 
Motor  Carrier  Act  of  1980,  no  master 
licensing  is  involved. 

D.  The  Common  Carrier  Obligation. 

We  do  not  believe  that  the  common 
carrier  obligation  present  a  problem.  We 
frankly  admit  that  the  traditional  view 
of  the  common  carrier  obligation  is  in 
some  respects  in  conflict  with  our 
expression  here.  On  the  other  hand,  we 
do  not  believe  the  Congress  would  have 
charted  this  course  for  us  if  the 
traditional  view  dictated  an  absolute 
and  inflexible  aproach  to  the  issue.  We 
shall  be  examining  this  question  in  a 
separate  proceeding  where  our  views 
will  be  set  out  more  fully. 


E.  Policy  Statement  as  Opposed  to  a 
Rulemaking. 

This  policy  statement  need  not  be 
renoticed  as  a  rulemaking  or  dismissed 
entirely,  as  some  commentors  suggest. 
The  opponents  to  our  proposal  [citing 
such  decisions  as  American  Bus 
Association  v.  United  States,  627  R.2d 
525  (D.C.  Cir.  1980)]  are  in  essence 
arguing  that  this  policy  statement  leaves 
no  room  for  discretion  in  its  application. 

We  note,  as  a  threshold  matter,  that 
the  court’s  concerns  in  the  American 
Bus  Association  case  involved  our 
failure  to  offer  interested  persons  an 
opportunity  for  comment  before 
implementing  our  proposal.  In  the  , 
instant  case,  we  gave  full  notice  of  our 
proposal  in  the  Federal  Register, 
received  comments  from  interested 
persons,  and  have  modified  our  proposal 
in  light  of  those  comments. 

Consequently,  even  if  our  proposal  was 
to  be  considered  a  rule  instead  of  a 
policy  statement,  we  have  fully 
complied  with  the  procedural 
requirements  of  5  U.S.C.  553.  Moreover, 
the  court  in  American  Bus  Association 
was  concerned  with  the  retrospective 
application  of  policy  statement  under 
review.  Our  instant  proposal  is 
prospective  in  nature  only,  and  therefore 
not  subjhect  this  concern  expressed  by 
the  court. 

In  any  event,  what  we  propose  is  not 
mandatory.  If  an  applicant  justifies  the 
use  of  another  reasonably  broad 
description  of  the  authority  needed,  vte 
will  allow  that  description  to  be  used. 

For  the  reasons  stated  above,  we  will 
also  not  void  authority  granted  since 
July  1,  as  requested.  Based  upon  the 
evidence  presented  when  reviewed 
under  the  new  statute,  the  grants  have 
been  properly  made. 

F.  Passenger  Applications. 

This  notice  applies  only  to  the 
transportation  of  property.  To  extend  it 
to  regular-route  passenger  applications 
would  be  unwarranted  for  several 
reasons,  not  the  least  of  which  is  that 
the  new  Act  does  not  appreciably  apply 
to  passenger  carriers.  Legislation  in  this 
area  is  in  its  formative  stages.  We  can 
make  corresponding  changes,  if 
warranted,  after  it  is  adopted. 

Acceptable  Commodity  Descriptions 

Many  of  the  commodity  descriptions 
w'e  have  authorized  in  the  past  have 
given  carriers  less  authority  than  they 
needed  to  perform  a  complete  service 
for  the  public.  Authorizations  of  less 
than  the  total  public  need  can  no  longer 
be  tolerated.  Only  when  carriers  can 
provide  complete  service  to  an  industry, 
area,  or  other  cognizable  part  of  the 


economic  spectrum  do  we  have  the  type 
of  competition  and  efficiency  envisioned 
by  the  National  Transportation  Policy 
[49  U.S.C.  10101(a)(7)j. 

In  our  notice,  we  proposed  that 
applicants  seek  broad  authorities  by 
requesting  commodity  descriptions 
similar  to  the  groupings  of  the  STCC.  In 
light  of  the  comments  filed,  we  are  now 
of  the  view  that  the  STCC  should  not  be 
mandatory.  Instead,  we  shall  permit 
applicants  to  seek  authority 
commensurate  with  their  business 
requirements  as  long  as  the  requested 
authority  is  not  unduly  narrow.  While 
STCC  describes  many  groups  of 
commodities,  it  alone  is  not  enough 
because  it  does  not  necessarily  combine 
groups  of  commodities  in  the  same 
grouping  as  we  may  authorize,  e.g.,  bulk 
commodities.  Moreover,  the  STCC 
groupings  do  not  contain  a  Fixed, 
exhaustive  list  of  all  commodities  that 
may  be  transported  under  the  various 
types  of  broad  authority  we  intend  to 
grant. 

A  STCC  group  or  any  other  group  will 
not  limit  the  holder  of  authority  to 
transporting  only  those  items  given  on 
any  specific  list  defining  that  group.  Any 
other  description  proposed  will  be 
considered  acceptable  i/it  is  as  broad  or 
broader  than  the  STCC  groupings. 

STCC,  or  any  other  group,  does  not 
limit  the  holder  to  transport  only  those 
items  listed  under  a  STCC  generic  group. 
Rather,  the  carrier  shall  also  be  able  to 
transport  all  items  that  logically  can  be 
categorized  as  part  of  the  group  and  any 
other  commodities  that  relate  to  the 
manufacture  or  distribution  of  the 
specific  items.  Again,  this  recognition  of 
implied  authority  as  a  corollary  to  a 
specific  grant  is  hardly  revolutionary. 

What  we  mean  when  we  speak  of  all 
items  that  can  be  categorized  as  part  of 
a  group  is  that  a  carrier,  upon  making  a 
representative  showing  of  items  to  be 
transported,  will  be  authorized  to 
transport  any  item  generally  accepted  as 
being  within  the  ambit  of  the  group.  This 
is  the  concept  w'e  now  employ  when  we 
determine  the  scope  of  a  carrier’s 
authority  which  is  described  in  terms  of 
one  of  the  categories  listed  in 
Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209  and  766 
(1952),  but  which  is  not  limited 
specifically  to  items  in  the  Descriptions 
case.  In  these  circumstances,  carriers 
are  allowed  to  transport  any  item 
logically  in  the  Descriptions  group, 
regardless  of  whether  it  is  specifically 
listed. 

Related  to  the  manufacture  or 
distribution  of  items  shall  mean  that  a 
carrier  will  be  able  to  move  the  named 
items,  all  materials,  equipment,  and  < 
supplies  used  in  the  manufacture  or 
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distribution  of  the  items  (including 
advertising),  all  return  or  rejected 
shipments,  all  empty  returned 
containers,  and  all  parts  and  accessories 
to  the  items.  In  other  words,  the 
authorization  is  intended  to  let  the 
carrier  transport  items  reasonably 
implied  in  the  grant.  Therefore,  when  we 
authorize  a  carrier  to  transport  a  group, 
we  will  authorize  a  carrier  to  transport 
the  commodities  logically  related  to  it  in 
that  group.  Once  a  representative 
showing  of  the  group  is  made,  we  will 
consider  a  need  for  the  entire  group 
proven  and  shall  authorize  a  carrier  to 
perform  a  complete  service.  A  similar 
approach  has  been  used  by  the 
Commission  in  the  past.  For  example,  no 
specific  authority  to  transport 
accessorial  commodities  and  advertising 
materials  in  conjunction  with  and  at  the 
same  time  as  authorized  commodities  is 
required.  The  authority  to  do  so  was 
implied.  See  Pre-Fab  Transit  Co.,  Ext. — 
International  Falls,  112  M.C.C.  664,  692- 
94  (1970),  Warren  Transport,  Inc.,  Ext. — 
Lodi,  NJ,  119  M.C.C.  1Q7, 11&-17  (1973). 

A  representative  showing  will  be 
deemed  sufficient  to  constitute  a  prima 
facie  case  of  need  for  the  entire  group. 
Such  an  approach,  we  believe,  is 
consistent  with  the  overall  statutory  and 
regulatory  objections  described  here. 
Carriers  will  be  expected  to  ask  for 
groups  like  those  stated  in  Appendix  A 
whenever  possible  as  these  reflect  our 
determination  of  what  constitutes 
reasonably  broad  descriptions  and  most 
conform  to  the  authorizations  we  will 
make. 

Our  proposal  has  drawn  a  number  of 
comments  with  respect  to  the  specifics 
of  the  STCC  code.  Many  remark  that  we 
should  use  another  set  of  descriptions  in 
our  authorities.  Other  views  are 
expressed  about:  (1)  those  STCC 
categories,  subdivisions,  and  exceptions 
which  should  be  included  or  excluded, 
(2)  how  we  should  deal  with 
unclassified  commodities  and  private 
industry  classifying  them,  and  (3) 
whether  materials,  equipment  and 
supplies  should  be  included  in  each 
group. 

A.  The  Descriptions  To  Be  Used. 

Most  of  the  concerns  over  the 
employment  of  the  STCC  code  are 
rendered  moot  by  our  decision  to  make 
the  code  permissive  rather  than 
mandatory.  We  do,  however,  urge  the 
use  of  the  descriptions  in  Appendix  A 
whenever  possible,  as  it  best  illustrates 
the  generic  forms  of  authority  which  we 
believe  consistent  with  the  statutory 
requirement  that  we  broaden 
unreasonably  narrow  descriptions. 
Other  alternatives  suggested  by  the 
comments — retention  of  certain  existing 


descriptions,  use  of  descriptions  based 
on  the  National  Motor  Freight 
Classification  (NMFC),  the  Descriptions 
case,  the  Standard  Industrial  Code  . 
(SIC),  or  those  proposed  in  Ex  Parte  No. 
MC-135,  Master  Certificates  and 
Permits — have  merit  (if  modified  to 
generic  forms).  These  suggestions, 
although  offering  alternatives  to  the 
STCC  code,  nonetheless  reinforce  our 
view  that  the  shipping  and  trucking 
communities  recognize  the  utility  and 
desirability  of  reasonably  broadening 
commodity  groups  into  an 
understandable,  yet  discrete  list — even 
though,  given  commentors  may  disagree 
as  to  the  precise  scope  of  the  list.  While 
we  see  no  need  to  discuss  potential 
alternatives  to  the  STCC  code  in  the 
context  of  this  proceeding,  we  offer  our 
view  on  the  alternatives  presented  to 
give  the  public  some  guidance 
concerning  commodity  descnplions 
likely  to  be  accepted  in  the  future. 

We  believe,  in  general,  that  NMFC 
and  SIC  contain  too  many 
classifications,  while  Descriptions  and 
Ex  Parte  No.  MC-135  in  their  present 
form  do  not  cover  the  full  range  of 
commodities  carried,  contain  too  few. 
NMFC,  which  now  provides  thousands 
of  groupings,  would  have  to  be  pared  to 
a  number  and  type  almost  identical  to 
the  STCC  to  achieve  a  useful  purpose. 
SIC,  as  proposed  with  modifications  by 
North  American  Van  Lines,  suffers  from 
this  same  fault.  Even  though  it  is 
organized  in  terms  of  industry  rather 
than  commodity,  there  are  too  many 
categories  which,  when  pared  down, 
will  given  roughly  the  same  number  and 
kind  as  those  under  the  STCC  approach. 
Descriptions  and  Master  Certificates, 
on  the  other  hand,  would  have  to  be 
expanded  to  cover  all  categories  in  a 
fashion  that  is  not  unduly  narrow. 

Thus,  none  of  the  alternatives  appears 
to  be  more  realistic  than  STCC  as 
reflective  of  oiur  overall  objectives. 

B.  Items  To  Be  Included  or  Excluded 
from  STCC. 

Numberous  comments  ask  us  to 
combine  two  categories  into  one 
category,  subdivide  categories,  exclude 
types  of  traffic  from  categories  or  add 
additional  categories. 

We  need  not  address  these  issues 
since  we  have  decided  to  leave  to 
individual  carriers  the  option  of 
selecting  those  reasonably  broad 
commodity  definitions  which  best  meet 
their  business  needs,  either  immediately 
or  in  the  reasonably  near  future.  In  this 
connection,  we  reject  the  suggestion  of 
those  commentors  who  argue  that  we 
should  preclude  a  carrier  from  seeking 
authority  to  carry  goods  unless  it 
currently  holds  the  proper  equipment. 


The  holding  of  operating  authority  from 
the  Commission  in  a  broad  form  has  the 
salutary  efiect  of  making  those 
certificate  holders  potential  entrants 
into  new  markets  once  equipment  is 
obtained  and  there  is  no  regulatory 
reason  to  restrict  the  certificate  only  to 
those  specific  commodities  for  whi^  the 
carrier  currently  possesses  the  requisite 
equipment.  We  will,  instead,  leave  those 
operational  and  marketing 
determinations  to  managerial  discretion. 

For  similar  reasons,  we  see  no  public 
interest  purpose  in  expressly  excluding 
particular  items  from  various  categories. 

We  will  make  one  exception  relating 
to  general  commodities.  In  our  notice, 
we  proposed  to  exclude  household 
goods  and  classes  A  and  B  explosives 
from  this  authority.  Household  goods 
were  to  be  excluded  because  of  pending 
legislation  and  classes  A  and  B 
explosives  because  of  safety  reasons. 

We  now  decline  to  except  household 
goods,  but  classes  A  and  B  explosives 
shall  remain  excluded  for  safety 
reasons.  The  Household  Goods 
Transportation  Act  of  1980,  as  finally 
passed,  did  not  set  up  an  exclusive 
licensing  category  for  household  goods. 
Since  there  was  no  other  reason  for  our 
original  proposal  to  exclude  household 
goods  from  general  commodities,  we 
will  not  do  so.  As  we  have  stated,  type 
of  service  is  no  longer  a  valid  reason  to 
exclude  a  subcategory  of  goods. 

We  offer  two  observations  with 
.  regard  to  aggregating  conunodity  groups. 
On  the  one  hand,  some  comments 
suggest  that  we  allow  a  composite  of 
several  proposed  groups  where  a  new 
field-of-service  description  is  better 
suited  to  the  needs  of  the  industry.  This 
appears  reasonable.  Included  now  as 
groups  will  be  commodities  in  bulk, 
commodities  which  because  of  their  size 
or  weight  require  the  use  of  special 
handling  or  equipment,  household 
goods,  building  materials,  and  Mercer 
commodities  [Mercer  Extension-Oil 
Field  Commodities,  74  M.C.C.  459 
(1946)].  These  categories  all  deal  with 
specialized  services  for  a  variety  of 
goods  that  would  fall  into  several  STCC 
groups.  Since  the  field-of-service 
terminology  is  consistent  with  the 
generic  view  of  licensing  and  is 
attractive  to  both  carriers  and  shippers, 
we  will  allow  its  use  in  the  instances 
described  above. 

On  the  other  hand,  we  are  urged  by 
some  commentors  to  segregate 
commodities  within  existing  groups. 
Commodities  such  as  mail  and  express 
traffic,  freight  forwarder  traffic,  shipper 
association  traffic,  and  traffic  under  the 
descriptions  of  such  commodities  as  are 
dealt  in  or  used  by  specific  business 
concerns  are  all  within  the  category  of 
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general  commodities  and  carriers  should 
consider  whether  they  wish  to  receive 
general  commodity  authority,  although 
we  plainly  do  not  foreclose  applications 
narrower  than  requests  for  general 
commodity  authority.  Secret  and 
sensitive  materials  will  be  deemed  as 
subsumed  in  ordnance  and  accessories 
for  our  purposes.  Drugs  and  alcohol,  as 
requested  by  Nelson  and  Harding,  are 
chemicals  and  food  products 
respectively  and  they  should  be  so 
applied  for. 

C.  Addition  or  Reduction  of  Items. 

Many  commentors  suggest  we  have 
special  petition  proceedings  to 
determine  in  which  group  a  new 
commodity  belongs.  However,  we  shall 
deal  with  unclassified  items  as  we 
always  have.  New  items  may  be 
transported  under  any  logical  generic 
category  until  there  is  a  formal 
determination  to  the  contrary.  Our  use 
of  generic  terms  does  not  limit  licenses 
specifically  to  the  articles  in  the  STCC 
listing,  but  includes  anything  logically 
within  the  ambit  or  the  broad  wording. 
This  also  means  nongovernmental 
authorities  do  not  control  our  lists, 
although  their  decisions  will  be  given 
great  weight  in  any  determination  we 
are  called  upon  to  make  about  the 
proper  classiHcation  of  an  item. 

D.  Materials,  Equipment  and  Supplies. 

Congress,  in  mandating  that  we 
encourage  competition  and  efficiency, 
intended  that  weauathorize  carriers  to 
perform  complete  services  for  shippers. 
We  cannot  grant  less  than  authority  for 
total  service  and  remain  within  the 
statutory  bounds. 

Part  of  the  complete  services  is  the 
ability  to  transport  those  items  needed 
to  produce  the  principal  goods. 

Requiring  proof  of  the  movement  of 
these  goods  would  obviously  serve  no 
purpose,  because  authority  to  transport 
them  will  be  granted  whether  or  not 
there  is  proof  of  their  movement.  We 
will  therefore  as  a  rule  not  require  proof 
to  authorize  their  movements  as  an 
adjunct  to  the  principal  commodities. 

We  note  in  this  regard  that  the 
Commission  has  traditionally  granted 
return  authority  for  these  commodities 
as  a  matter  of  course.  Requests  for 
materials,  equipment,  and  supplies  on 
return  were  rarely,  if  ever,  protested. 
Thus,  a  stricter  view  as  advocated  by 
the  commentors  would  serve  no  useful 
regulatory  purpose.  Moreover,  in  light  of 
the  Congressional  policies  evinced  in  49 
U.S.C.  10922(h){l)(B)(iii),  requiring  that 
round-trip  authority  be  provided, 
adoption  of  the  commentors’  stricter 
views  are  not  warranted. 


E.  Summary. 

In  sum,  we  believe  the  use  of  a  limited 
number  of  generic  commodity 
descriptions  will  best  serve  the  purpose 
of  the  new  Act.  The  ones  that  carriers 
ordinarily  should  apply  for  are  listed  in 
Appendix  A.  All  others  are  discouraged, 
and  deviations  will  require  some 
justification.  Alternative  descriptions 
must  be  framed  in  broad,  generic  terms. 

Territorial  Descriptions 

The  Act  introduces  new 
considerations  in  our  determination  of 
route  and  territorial  descriptions  in 
motor  carrier  authorities.  As  we 
considered  in  broadening  commodity 
descriptions,  we  must  consider  the 
productive  use  of  equipment  (including 
fuel  efficiency),  the  salutary  effects  of 
competition  and  potential  competition, 
service  to  small  communities,  the 
promotion  of  intermodal  transportation 
and  the  ability  of  carriers  to  meet 
changing  market  demands  in 
considering  geographic  descriptions  [49 
U.S.C.  10101(a)(7)].  Furthermore,  as 
previously  explained,  we  must  in  the 
future  grant  authority  free  of  gateway 
restrictions  and  narrow  terriorial 
limitations.  See  49  U.S.C.  10922(b). 

In  our  notice,  we  proposed  to 
implement  these  goals  by  using  broad 
terms  in  route  and  territorial  grants. 
While  many  commentors  agree  that  we 
should  issue  broad  authorities,  a  number 
question  if  there  will  be  sufficient  public 
support  in  most  applications  to  warrant 
a  grant  of  authority  under  traditional 
Commission  or  judicial  decisions.  The 
decisional  standards  for  Commission 
action  have  been  substantially  changed 
by  the  Motor  Carrier  Act  of  1980  and  we 
believe  that  the  critical  underpinnings  of 
the  new  law  support  our  modest 
expansions  of  the  geographic 
descriptions  in  most  cases.  We  confirm 
their  use  and  request  that  applicants, 
whenever  possible,  frame  all  future 
grants  in  these  terms. 

A.  Common-Carrier,  Irregular-Route 
Service. 

We  proposed  three  modifications  to 
common-carrier,  irregular-route 
authority  to  grant  broader  territories. 
They  are  use  of  two-way 
authorizations,*  service  areas  no  smaller 
in  size  than  countywide,  and  receipt  of 
authority  to  serve  points  in  Alaska  and 
Hawaii  as  part  of  an  authorization  to 
serve  points  in  the  United  States.  These 
changes  should  help  eliminate  the  basic 
problem  with  irregular-route  service  as 


'  Grants  are  to  be  framed  radically,  i.e.,  between 
points  in  *  *  *,  on  the  one  hand,  and,  on  the  other, 
points  in  *  *  *  or  nonradically,  i.e.,  between  points 
in  *  *  *.  ^ 


it  pertains  to  the  goals  set  forth  above, 
namely  the  inability  of  existing  carriers 
to  provide  needed  service  because  they 
do  not  possess  the  necessary 
authorities. 

The  inability  to  provide  service  as  it 
pertains  to  two-way  authority  manifests 
itself  as  an  inability  to  return  from  the 
destination  area  with  a  load  in  spite  of 
available  traffic.  The  Act,  in  Section  6. 
recognizes  this  as  a  problem  with 
existing  authorities  and  directs  that 
existing  carriers  be  given  two-way 
authorities  to  curtail  this  problem.  We 
believe  futiu'e  grantees  are  in  no  less  of 
a  need  for  two-way  authorities  and  that 
the  bilateral  imperative  is  equally  valid 
for  new  entrants. 

Commentors  argue  that  we  cannot 
grant  such  authorities  automatically 
because  carriers  must  still  show  public 
need  for  return  service.  We  believe  we 
can  make  such  authorizations  without 
specific  evidence  in  this  regard.  We 
must  as  a  rule  authorize  carriers  to 
perform  a  complete  service.  With 
respect  to  specific  commodity  groups, 
this  means  granting  the  ability  to  carry 
all  items  needed  in  the  goods’ 
manufacture  or  distribution,  as  well  as 
the  goods  themselves.  The  items  needed 
in  the  manufacture  or  distribution 
(principally  materials-,  equipment  and 
supplies)  are  generally  moving  to  the 
production  facilities,  for  that  is  where 
they  will  be  used.  Congress  recognized 
this  in  the  part  of  Section  6  dealing  with 
two-way  authority.  We  interpret  the 
legislation  as  intending  that  carriers  get 
two-way  authority  not  only  for  the 
identical  items  but  also  for  material, 
equipment,  and  supplies.  Thus,  evidence 
of  a  public  need  for  return  service,  while 
useful,  is  not  necessary.  The  useful 
public  purpose  is  inherent  in  the 
evidence  for  outbound  movements. 

Countywide  minima  are  but  a  minor 
incursion  but  do  begin  to  attack  the 
problem  of  carriers  having  an 
insufficient  service  base.  Carriers  often 
cannot  serve  other  consignors  or 
consignees  in  the  general  area  of 
existing  customers  because  their 
authority  is  limited  to  plantsites  or  very 
narrowly  defined  places.  Discouraging 
minute  limitations  on  the  area  an 
irregular-route  carrier  can  serve  should 
cure  this  problem. 

Comments  about  countywide  service 
minima  fall  into  four  general  groups. 
Many  remark  that  typically  there  will  be 
insufficient  express  support  for 
authorizing  an  entire  county,  especially 
when  support  is  limited  to  one  shipper. 
Others  state,  with  some  justification, 
that  authorizing  counties  will  limit  the 
authority  carriers  would  otherwise 
receive  through  grants  of  commercial 
zones.  The  third  group  believes  that,  as 
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a  policy  matter,  we  should  not  authorize 
counties,  because  they  are  not  integral 
economic  units  like  cities.  Finally,  there 
is  belief  that  the  term  county  is  too 
inexact,  because  places  can  better  be 
described  by  city  names  and  not  all 
areas  to  be  served  are  described  as 
counties. 

The  sufficiency  of  evidence  in  support 
of  authority  for  an  entire  county  is,  we 
believe,  largely  a  residue  from 
Commission  and  court  decisions  before 
the  Motor  Carrier  Act  of  1980.  As 
discussed  in  more  detail  in  our 
unanimous  decision  in  Art  Pape 
Transfer,  Inc.,  ExL-Commod.,  in  End- 
Dump  Vehicles,  132  M.C.C.  84  (1980), 
Congress  has  substantially  altered  the 
decisional  standards  in  motor  carrier 
licensing  cases.  While  we  do  not  purport 
to  predict  here  what  evidence  would  be 
sufficient  in  any  given  case  to  support  a 
grant  of  new  authority,  we  believe  that 
the  statutory  directive  to  expand 
unreasonably  narrow  geographic 
descriptions,  coupled  with  the  new 
emphasis  on  competition  and  efficiency, 
should,  by  themselves,  be  sufficient  to 
justify  the  grant  of  countywide  authority 
in  the  absence  of  a  showing  to  the 
contrary  in  a  given  case. 

The  commercial  zone  problem  raised 
in  the  comments  can  be  resolved  by 
having  an  applicant  seek  authority  to 
serve  a  city  if  that  city’s  commercial 
zone  is  territorially  larger  than  all  points 
in  the  county  in  which  the  city  is 
located.  Thus  in  these  circumstances  the 
city  and  its  commercial  zone  would  be 
the  territorial  minima  (e.g.,  Chicago,  IL, 
rather  then  Cook  County,  IL). 

We  appreciate  that  a  county  is  not 
necessarily  an  integral  economic  unit, 
i.e„  a  community.  Since  the  countywide 
description  is  merely  a  minimum,  the 
issue  is  the  smallest  unit  which  will  be 
consonant  with  statutory  policy.  We 
believe  most  often  this  will  be  the 
county.  We  are  not  wholly  inflexible  on 
this  point,  however,  and  will  accept  an 
alternative  geographic  unit — such  as  a 
large  city  which  is  included  physically 
within  a  county — if  parties  can  show 
this  would  be  justified  and  not  inimical 
to  Congressional  policy. 

Lastly,  the  problems  of  name 
recognition  and  county  descriptions  are 
not  deterrents  to  our  proposal.  Most 
points  recognizable  by  name  are  large 
enough  to  come  within  the  commercial 
zone  option.  In  any  event,  we  expect 
applicants  to  seek  authority  much  more 
extensive  than  the  minimum.  Grants  for 
entire  States  would  tend  to  obviate 
recognition  problems. 

The  county  description  problem  arises 
in  very  few  situations  and  the  rule 
proposed  in  Ex  Parte  No.  MC-142  (Sub- 
No.  1),  supra,  offers  an  appropriate 


remedy.  As  stated  there,  counties  mean 
a  county  in  a  State,  a  judical  district  in 
Alaska,  a  parish  in  Louisiana,  a  city, 
town  or  village  in  any  State  which  is  not 
administratively  part  of  a  county.  New 
York,  NY,  Washington,  DC,  and  their 
commercial  zones. 

Transportation  to  Alaska  and  Hawaii 
is  authorized  to  encourage  service  to 
these  points,  especially  by  intermodal 
arrangements.  'Die  Sea-Land  companies 
oppose  the  proposal  on  the  basis  of  the 
difficulty  in  serving  points  in  Alaska. 

This  is  not  a  reason  for  denying  service 
to  these  points.  Rather,  we  shall  leave 
the  decision  to  applicants  and  the 
marketplace.  Where  applicants  justify  a 
need  for  service  in  the  entire  United 
States,  it  will  include  service  to  points  in 
Alaska  and  Hawaii. 

B.  Common-Carrier,  Regular-Route 
Service. 

Service  over  regular  routes  under  our 
proposal  is  to  be  two-way,  with 
authorization  to  all  intermediate  points 
and  those  off-route  points  specifically 
sought  by  applicants.  Authorizations 
styled  in  this  manner  will  provide  for 
the  productive  use  of  equipment  and 
service  to  small  communities,  two  of  the 
major  goals  of  the  Act. 

Comments  on  these  features  of  our 
proposal  again  question  whether  we  can 
grant  two-way  authority  without  proof 
and  also  question  whether  prohibition  of 
all  intermediate  point  restrictions  will 
lead  to  circuitous  routes  to  avoid  serving 
an  unprofitable  point. 

Two-way  authority,  in  our  belief,  goes 
to  the  very  core  of  regular-route  service 
which  almost  always  is  for  general 
commodities.  It  is  rare  that  a  shipper  or 
community  would  not  have  both 
inbound  and  outbound  service  needs. 
Our  view  here  is  analogous  to  the  policy 
for  irregular-route  carriers,  where  every 
grant  should  include  authority  to  ship 
the  materials,  equipment,  and  supplies 
needed  to  produce  the  items.  Moreover, 
it  is  supported  by  Section  6  of  the  new 
Act,  as  previously  stated. 

We  doubt  that  carriers  will  apply  for 
irregularly  shaped  regular-route 
authorities  to  avoid  serving  some 
intermediate  points.  The  Act  gives 
carriers  the  ability  to  price  their  services 
at  profitable  levels  so  service  to  all 
points  on  a  route  should  be  desirable. 
Finally,  service  volume  can  the  tailored 
to  points  where  there  is  little  traffic. 

C.  Contract  Carriage. 

Many  commentors  argue  that  we 
cannot  automatically  authorize  service 
between  points  in  the  United  States  to 
contract  carriers  because  there  will  be 
no  support  for  such  grants  and  since 
there  will  be  problems  with  State 


regulations  and  insurance.  On  the  other 
hand,  the  Contract  Carriers  Conference 
believes  that  this  particular  territorial 
authorization  is  exactly  what  contract 
carriers  need  to  render  complete  service. 

We  are  inclined  to  argee  with  the 
Contract  Carrier  Conference,  and  further 
believe  that  the  Commission  by  law 
cannot  limit  the  territorial  scope  of 
contract-carrier  operations  [49  U.S.C. 
10923(d)(1)].  We  do  not  intend  to 
examine  the  territorial  scope  of  a 
contract  carrier's  proposed  operation. 
Any  review  of  applicants’  evidence  in 
these  applications  must  be  limited  to 
whether  there  is  a  need  for  service  at 
all,  not  how  extensive  that  need  is. 

Unacceptable  Restrictions 

Restrictions  have  been  a  part  of  motor 
carrier  law  since  its  inception  in  1935. 
They  have  been  imposed  either  to 
reflect  accurately  the  service  to  be 
provided  when  there  is  no  other  means 
by  which  to  describe  the  service  or  to 
protect  the  interest  of  protestants.  In  the 
latter  connection,  they  have  also  been 
used  over  time  to  eliminate  opposition 
by  preventing  authorization  of 
competing  services.  See  Fox-Smythe 
Transp.  Ca.  Extensian—Oklahama,  106 
M.C.C.  1  (1967). 

No  matter  what  reason  is  given  for 
imposing  restrictions,  it  cannot  be 
denied  that  restrictions  create  burdens 
on  interstate  commerce.  Our  task  has 
been  to  make  sure  that  these  burdens  do 
not  outweigh  the  benefits  otherwise 
expected  to  flow  from  authorizations  of 
service.  We  have  made  numerous 
expressions  on  restrictions  to  delineate 
those  which  are  nothing  but  burdens. 
See  Fox-Smythe,  supra.  Yet,  there  are 
many  restrictions  still  being  used  which 
for  one  reason  or  another  create  wholly 
unwarranted  burdens  on  commerce. 

Congress  in  the  Act  has  clearly 
instructed  us  to  eliminate  restrictions 
which  needlessly  burden  interstate 
commerce.  Carriers  now  must  be 
authorized  to  make  the  most  productive 
use  of  equipment  and  energy  resources 
while  meeting  the  diverse  demands  of 
the  shipping  public  [49  U.S.C. 
10101(a)(7)].  Carriers  with  existing 
authority  may  obtain  this  service  goal 
by  expanding  their  authority  beyond 
narrow  territorial  and  commodity 
descriptions  and  unreasonable 
restrictions,  including  those  which  are 
wasteful  of  fuel,  inefficient,  or  contrary 
to  public  interest  [49  U.S.C.,  10922(h)]. 
We  believe  future  grants  should  be 
equally  as  broad  and  as  unencumbered 
as  those  which  are  to  be  cleansed 
through  the  restrictions  removal 
programs.  Therefore,  we  intend 
generally  to  disallow  all  restrictiohs 
except  those  implicitly  or  expressly 
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acceptable  in  the  Act  (as  discussed  in 
other  sections  of  this  decision). 

The  prior  notice  details  how 
restrictions  like  those  relating  to 
facilities,  interlining,  equipment,  and 
commodities  militate  against  the 
purposes  of  the  Act  .and  therefore 
cannot  be  tolerated  in  the  future.  The 
comments  on  this  subject  confirm  our 
original  judgment.  Those  arguing  for 
retention  of  the  traditional  types  of 
restrictions  claim  that  they  are  needed 
to  prevent  needless  protests,  that  they 
delineate  types  of  service  and  service 
areas,  and  that  they  are  allowed  by  the 
Act  since  only  unreasonable  restrictions 
are  to  be  prohibited. 

We  do  not  believe  that  restrictions  are 
likely  to  affect  protests  under  our 
current  application  process.  The 
evidence  filed  with  the  application  is  the 
totality  of  an  applicants  case.  Once  a 
decision-notice  is  published  in  the 
Federal  Register  (prerequisite  for 
protests),  applicant  will  ordinarily 
receive  the  authority  unless  the 
protestants  can  show  fitness  problems 
or  that  the  grant  would  be  inconsistent 
with  public  convenience  and  necessity. 
Protestants  have  a  difficult  burden  to 
bear,  whereas  applicant  has  already 
done  all  that  is  expected  of  it,  although 
it  may  file  a  reply  statement. 
Consequently,  restrictions  would  save 
applicants  little  or  no  costs.  The  time 
differential  between  opposed  and 
unopposed  cases  is  also  essentially 
inconsequential,  given  that  all  our 
decisions  must  be  issued  within  strict 
limits.  Totally  unopposed  applications 
are  being  decided  in  about  90  days 
while  opposed  applications  are  being 
decided  in  under  180  days.  In  sum,  we 
see  no  real  benefits  to  applicants  by 
allowing  restrictions  and  a  large  public 
benefit  from  not  doing  so. 

Those  stating  that  restrictions 
properly  delineate  services  or  service 
areas  give  a  host  of  reasons.  The 
American  Trucking  Associations 
believes  this  furthers  economies  and 
efficiencies  because  carriers  can  confine 
their  service  to  the  type  they  wish  to 
perform.  Others  follow  this  argument  by 
claiming  that  size  and  weight, 
automobile  services,  and  bulk  services 
all  require  special  equipment  that  most 
carriers  do  not  operate  and  should  not 
have  authority  to  operate  since  they 
cannot  do  so  efficiently.  In  addition, 
proponents  of  bulk  restrictions  claim 
that  many  operators  do  not  have 
cleaning  facilities  for  bulk  equipment,  do 
not  know  the  safety  regulations  for 
hazardous  bulk  items,  and  cannot  meet 
the  special  insurance  limits  for  the 
handling  of  hazardous  materials.  Lastly, 
proponents  of  plantsite,  interline  and 


related  restrictions  claim  they  are 
needed  to  define  service  that  cannot 
otherwise  be  defined. 

Once  again  we  find  none  of  these 
reasons  persuasive  in  light  of  the 
National  Transportation  Policy  to 
encourage  competition.  In  the  first  place, 
the  opposing  arguments  are  based  in 
part  on  the  assumption  that  new  carriers 
should  not  compete  with  existing 
services.  The  statute,  however,  assumes 
that  overall  transportation  economies 
and  efficiencies  are  obtained  by 
encouraging  competition.  While  it  is  true 
that  every  carrier  does  not  operate 
every  type  of  equipment  all  of  the  time, 
nothing  is  gained  by  limitii^  authorities 
merely  because  the  applicant  does  not 
already  have  the  special  equipment.  To 
do  so  would  only  tend  to  entrench  the 
status  quo  contrary  to  the  new  Act. 
Secondly,  the  arguments  assume  that 
carriers  will  be  required  in  the  future  to 
perform  service  to  the  full  extent 
authorized  in  their  certificates. 

The  Commission  will  consider  the 
scope  of  the  common  carrier  obligation. 
Full  explanation  of  our  ideas  concerning 
the  common  carrier  obligation  will  be 
presented  in  a  future  proceeding,  along 
with  an  opportunity  for  the  public  to 
participate  fully  in  the  development  of 
the  final  approach  to  the  topic. 

Also,  nothing  is  gained  by  limiting 
service  because  of  the  special  demands 
of  bulk  service.  These  demands  are  ones 
that  can  be  mastered  by  others;  thus, 
limiting  authority  because  of  them  is 
unnecessary.  Lastly,  since  territories  can 
be  framed  without  plantsite,  interline,  or 
similar  restrictive  language,  the  only 
purpose  in  continuing  to  use  such 
language  is  to  limit  competition.  This,  of 
course,  cannot  continue. 

Those  arguing  that  we  cannot 
foreclose  restrictions  aver  that  the  Act 
only  gives  us  the  ability  to  eliminate 
obviously  unreasonable  restrictions 
from  existing  authority.  As  we  have 
discussed  throughout  this  statement,  we 
do  not  view  the  Act  in  such  narrow 
terms.  We  have  the  ability  to  specify 
what  language  is  used  in  future  grants 
as  well  as  existing  grants,  and  this 
ability  includes  prohibiting  restrictive 
language. 

Finally,  we  must  discuss  the  future 
imposition  of  tacking  restrictions  on 
carriers’  authorities.  We  believe  that 
Congress  eiiactment  of  Section  6  of  the 
Act  had  the  effect  of  precluding  the 
future  granting  of  authorities  where 
gateways  or  circuitous  routes  would 
have  to  be  observed.  Clearly,  Congress 
did  not  intend  that  we  continue  to'grant 
authorities  with  defects  similar  to  those 
to  be  removed.  We  also  believe  that  it  is 
reasonable  to  infer  that  Congress,  in  not 
addressing  capability  to  tack  but  merely 


the  existence  of  indirect  routes, 
recognized  and  approved  of  the  existing 
abilities  of  motor  carriers  of  property  to 
tack.  These  abilities  are  described  in  ' 
detail  in  Ex  Parte  No.  MC-142,  supra,  at 
176. 

That  being  the  case,  it  is  incumbent 
upon  us  to  decide  what  is  the  proper 
mechanism  for  motor  carriers  of 
property  who  wish  to  combine  a 
proposed  operation  with  an  existing 
operation  to  provide  a  direct  service. 

Irregular-  to  irregular-route  tacking 
has  been  largely  abolished.  As  is 
explained  in  the  final  rules  in  Ex  Parte 
No.  55  (Sub-No.  43),  Rules  Governing 
Application  For  Operating  Authority, 
the  proper,  and  more  simple  method,  is 
for  the  applicant  to  request  direct 
service  in  its  application.  So-called 
"gateway  elimination”  applications 
involving  irregular-  to  irregular-route 
authority  are  forbidden  in  the  future. 
However,  this  does  not  in  any  way  alter 
the  irregular-route  applicant’s  ability  to 
seek  direct  authority  which  would 
accomplish  the  same  thing.  We  see  this 
as  more  a  change  in  form  than  in 
substance.  The  public  will  benefit, 
however,  since  many  of  the  inherent 
complexities  of  gateway  elimination 
proceedings  will  be  avoided. 

Regular-  to  irregular-route  tacking 
(and  vice  versa),  with  resultant  direct 
service  being  permissible,  will  continue 
to  be  allowed.  The  Commission  will  not 
entertain  restrictions  against  tacking 
those  combinations  of  authorities.  The 
final  rules  in  Ex  Parte  No.  55  (Sub-No. 
43)  indicate  the  proper  caption 
summaries  for  those  applications; 
irregular-route  applicants  have  to 
indicate  in  their  caption  summaries  the 
fact  that  they  hold  regular-route 
authority  with  which  a  direct  service 
may  be  provided. 

Fitness  Only  Applications 

In  our  last  report,  we  proposed 
individual  descriptions  for  the  seven 
different  authorities  to  be  granted  upon 
a  showing  of  applicant's  fitness.  The 
seven  authorities  are  (1)  transportation 
to  a  community  not  regularly  served  by 
a  carrier,  49  U.S.C.  10922(b)(4)(A);  (2) 
transportation  as  a  substitute  for 
abandoned  rail  service,  49  U.S.C. 
10922(b)(4)(B);  (3)  transportation  for  the 
United  States  Government.  49  U.S.C. 
10922(b)(4)(C);  (4)  transportation  of 
shipments  weighing  100  pounds  or  less 
when  no  shipment  in  the  vehicle 
exceeds  100  pounds,  49  U.S.C. 
10922(b)(4)(D);  (5)  transportation  by  an 
owner  operator  of  food  and  related 
products  when  acting  as  a  common 
carrier,  49  U.S.C.  10922(b)(4)(E);  (6) 
transportation  by  an  owner  operator  of 
the  same  products  when  acting  as  a 
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contract  carrier,  49  U.S.C.  10923(b)(5)(A); 
and  (7)  brokers  of  property,  49  U.S.C. 
10924(b).  We  here  confirm  use  of  our 
proposed  descriptions  for  these 
authorities  with  some  minor  changes. 

We  shall  establish  a  new  description  for 
pack-and-crate  authority  which  also  is 
subject  to  fitness-only  licensing  by  the 
Household  Goods  Transportation  Act  of 
1980.  See  49  U.S.C.  10922(b)(9). 

A.  The  Descriptions  in  General. 

We  have  received  several  comments 
that  argue  granting  these  authorities  to 
points  in  the  United  States  is  broader 
than  necessary.  Authority  not  limited  in 
territory,  it  is  argued,  is  beyond  the 
scope  of  the  service  to  be  provided  by 
most  applicants  and  will  subject 
applicants  to  violation  of  the  common 
carrier  obligation.  It  will  also  create 
problems  in  obtaining  insurance  and 
complying  with  the  requirement  of  a 
registered  agent  for  service  of  process  in 
each  State. 

We  do  not  believe  that  excessive 
authority  will  be  granted.  Since  these 
applications  are  based  only  on 
applicants’  fitness,  willingness,  and 
ability  to  serve  the  public,  not  on  a 
showing  of  public  need  for  the  service, 
limiting  the  territorial  scope  of  the 
authority  to  protect  competitors  is  a 
moot  issue.  Congress,  in  adopting 
specified  “fitness”  categories,  has 
determined  that  the  Commission  shall 
have  no  economic  regulatory  control 
over  this  traffic.  The  only  issue  that 
remains  for  consideration  is  whether  the 
carrier  is  fit,  willing  and  able  to  perform 
the  service,  as  set  forth  in  the  statutory 
definition.  The  only  purpose  in  framing 
grants  at  all  is  where  this  is  required  to 
conform  the  authorized  operation  to  the 
scope  of  the  statutory  deHnition.  Thus, 
for  example,  the  service  authorized  to  a 
community  not  regularly  served  must  be 
defined  in  terms  of  a  community.  Once 
having  determined  the  proper  extent  of 
what  a  "community”  is,  we  must  end  our 
attempt  to  describe  further  the  terms  of 
the  service,  since  we  are  to  have  no  role 
in  assessing  the  economic  impact  of  the 
authorized  operation. 

Lastly,  we  find  no  difficulty  with 
insurance  or  registered  agents.  The 
comments  argue  that  the  costs  of  these 
items  to  a  carrier  with  nationwide 
authority  are  so  high  that  they  will  deter 
potential  entrants  from  even  seeking  this 
authority  in  the  first  place.  There  is  no 
evidence  to  support  such  a  conclusion, 
and  we  see  no  reason  to  limit  authority 
because  of  these  theoretical  problems.  If 
however,  experience  shows  that 
insurance  and  the  designation  of  agents 
is  a  problem  for  the  small  specialized 
carrier  we  will  of  course,  work  with  the 


industry  to  ameliorate  any  problems 
brought  to  our  attention. 

B.  The  Descriptions  in  Specific. 

Comments  about  speciHc  descriptions 
tend  to  address  dlfHculties  with  either 
the  scope  of  the  authority  underlying  the 
description  or  the  language  we  use  in 
the  description.  The  remarks  will  be 
summarized  in  our  discussion  of  each 
topic. 

1.  Transportation  to  Any  Community 
Not  Regularly  Served  by  a  Motor 
Carrier. 

This  authority  is  designed  to 
encourage  service  to  communities  with  a 
chronic  lack  of  supply.  The  Department 
of  Justice  (DOJ)  remarks  that  we  should 
not  require  a  carrier  to  show  that  no 
service  is  ever  available  to  such  a 
community  prior  to  granting  this  type  of 
authority.  We  agree  with  DOJ  that  the 
terms  “not  regularly  served  by  a  motor 
common  carrier  of  property”  does  not 
mean  a  commimity  must  have  a  total 
lack  of  service;  rather,  it  means  the 
community  must  have  something  less 
than  adequate  service  from  common 
carriers  for  its  particular  transportation 
needs.  An  example  would  be  bulk 
service  is  not  regularly  available  when 
there  are  bulk  items  regularly  to  be 
moved.  However,  the  statute  does 
indicate  that  unmet  demand  must  be  a 
recurring  problem.  Problems  that  create 
emergencies  should  be  handled  by 
obtaining  emergency  temporary 
authority;  problems  that  recur  should  be 
handled  by  obtaining  permanent 
authority.  Infrequent  problems  should  be 
handled  by  obtaining  temporary 
authority. 

The  description  to  be  used  for  this 
authority  shall  be  the  following; 

To  operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce 
over  irregular  routes,  transporting 

(commodity  group)— - ^between  (the 

specified  community(s)),— — on  the  one 
hand,  and,  on  the  other,  points  in  the  United 
States. 

2.  Transportation  Service  as  a  Direct 
Substitute  for  Abandoned  Rail  Service. 

This  authority  is  issued  as  a  direct 
substitute  for  rail  service  if  an 
abandonment  results  in  a  community 
not  having  any  rail  service  and  if  the 
application  is  filed  within  120  days  after 
we  have  approved  the  abandonment. 
The  questions  raised  by  commentors  are 
whether  authority  under  this  section 
must  always  be  for  general 
commodities,  whether  the  term 
“community”  is  synonymous  with 
county  (the  minimum  area  we  intend  to 
authorize  in  other  common  carrier 
applications),  and  when  does 
abandonment  for  purposes  of  this 
section  occur. 


We  indicated  general  commodities  is 
the  proper  description,  because 
railroads  typically  handle  all  types  of 
freight.  Where  lesser  authority  is 
appropriate  we  will  entertain  more 
limited  applications.  However,  these 
situations  should  be  rare. 

The  term  community  here,  as  well  as 
in  the  previous  section,  is  an  exception 
to  our  county  rule  because  of  the 
statutory  terminology.  A  carrier  may 
apply  for  smaller  sized  areas  where  the 
evidence  would  support  only  that 

Abandonment  for  purposes  of  this 
section  occurs  when  two  things  happen. 
First  all  rail  service  to  the  commimity  is 
eliminated  by  the  abandonment  in  issue. 
Second,  either  the  certificate  of 
abandonment  is  issued  by  us  or  another 
pronouncement  by  us  states 
abandonment  has  occurred.  Carriers 
thereafter  have  120  days  from  the  date 
of  issuance  of  either  the  pronoimcement 
to  file  for  this  authority. 

Applications  for  this  authority  shall  read  as 
follows:  To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  transporting 

general  commodities  between - on 

the  one  hand,  and,  on  (the  abandoned 
community(s]]  the  other,  points  in  the  United 
States. 

3.  Transportation  for  the  United 
States  Government. 

The  Act  largely  codifies  the  rules  we 
adopted  in  Transportation  of 
Government  Traffic,  131  M.C.C.  835 
(1980).  The  Department  of  Defense 
(DOD)  therefore  believes  the  description 
for  government  traffic  should  be  the  one 
established  in  those  rules.  The  General 
Services  Administration  (GSA)  further 
claims  that  the  household  goods 
exclusion  should  only  run  to  so  called 
“first  proviso”  traffic  [as  defined  by  the 
Commission  at  49  CFR  1056.1(a)(1)], 
since  “second”  and  “third  proviso” 
traffic  [49  CFR  1056.1(a)(2)  and  (3)] 
represent  normal  commercial  freight. 
GSA  also  urges  that  hazardous 
materials  should  be  defined  as  in 
Government  Traffic,  supra. 

We  agree  with  DOD  that  the 
description  use  in  Government  Traffic, 
supra,  is  generally  appropriate,  but  there 
must  be  certain  modifications.  The 
description,  slightly  modified  to  comport 
with  the  terms  of  the  Motor  Carrier  and 
Household  Goods  Acts,  is  set  forth  at 
the  end  of  this  subsection.  However,  we 
cannot  agree  that  the  definitions 
proposed  by  GSA  for  used  household, 
goods  and  hazardous  materials  are 
appropriate.  They  lack  the  proper 
context  needed  to  apply  the  two  new 
laws. 

GSA's  claim  that  second  and  third 
proviso  commodities  should  be  included 
in  these  grants  (by  limiting  the  exclusion 
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for  household  goods  to  the  first  proviso), 
misconstrues  the  meaning  of  household 
goods.  The  definition  of  household 
goods,  now  codified  by  the  Household 
Goods  Transportation  Act  of  1980  at  49 
U.S.C.  10102(10),  is  nonexclusive.  When 
an  item  listed  under  the  definition 
moves  by  a  carrier  using  the  special 
handling  and  equipment  associated  with 
household  goods,  it  is  considered  to  be  a 
household  good.  When  the  same  item 
moves  otherwise,  as  GSA  claims  can 
happen,  it  is  within  the  ambit  of  general 
commodities  authority.  Thus,  excluding 
of  second  and  third  provisio  traffic  from 
the  exception  would  serve  no  useful 
purpose. 

The  Government  Traffic  decision  does 
not  use  the  term  “hazardous  materials” 
in  its  description.  Rather,  itj'efers  to 
“classes  A  and  B  explosives,  radioactive 
materials,  and  etiologic  agents”  as 
hazardous  items  to  be  excluded. 
“Hazardous  materials”  actually  includes 
more  items  than  these  three 
classifications.  A  prominent  example 
would  be  corrosive  chemicals.  Thus,  the 
statutory  exclusion  of  hazardous 
materials  is  broader  than  the  ones  we 
used  in  Government  Traffic,  supra,  and 
we  are  bound  to  comply  with  the  Act. 

The  description  for  these  items  shall 
be: 

To  operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce, 
over  irregular  routes,  transporting,  for  or  on 
behalf  of  the  United  States  Government, 
general  commodities  (except  used  household 
goods,  hazardous  or  secret  materials,  and 
’  sensitive  weapons  and  munitions],  between 
points  in  the  United  States. 

4.  Transportation  of  Shipments 
Weighing  100  Pounds  or  Less  if 
Transported  in  a  Motor  Vehicle  in 
Which  No  One  Package  Exceeds  100 
Pounds. 

The  commodity  description  of 
“shipments  weighing  100  pounds  or 
less”  has  resulted  in  some  confusion. 
Commentors  ask  whether  this  should  be 
phrased  in  the  statutory  language. 
Otherwise,  as  shown  by  one  company’s 
query,  we  will  constantly  be  asked  to 
state  whether  there  can  be  other  traffic 
in  the  same  vehicle. 

This  provision  is  designed  to 
encourage  small  shipment  services.  The 
statute  not  only  eases  entry  for  this 
particular  type  of  service  but  also 
creates  a  class  of  contraband  which 
cannot  be  moved  in  the  same  vehicle 
without  destroying  the  authority.  Thus, 
on  any  given  day,  a  carrier  is  only 
allowed  to  ship  a  package  or  aggregate 
of  packages  weighing  100  pounds  or  less 
from  one  consignor  to  one  consignee  if 
no  package  in  the  vehicle  exceeds  100 
pounds.  See  H.  Rept.  96-1069,  p.  16.  Any 
higher-weighted  packages  are 


contraband  even  if  the  carrier  holds 
other  authority  under  which  they  may 
be  moved.  We  must  agree  that 
interpretative  difficulties  can  best  be 
overcome  by  using  the  statutory 
language.  Therefore,  all  applications  for 
this  authority  are  now  to  be  phrased  as: 

To  operate,  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce, 
over  irregular  routes,  transporting  shipments 
weighing  100  pounds  or  less  if  transported  in 
a  motor  vehicle  in  which  no  one  package 
exceeds  100  pounds,  between  points  in  the 
United  States. 

5.  and  6.  Transportation  by  Either  a 
Common  or  Contract  Carrier  of  Food 
-  and  Other  Edible  Products  and  Related 
Farm  Items. 

Two  points  are  raised  by  the 
comments  we  received  about  these 
authorities. 

One  states  that  we  incorrectly 
describe  the  test  for  the  amount  of 
traffic  an  owner  operator  can  handle. 

We  stated  that  the  operator  can  carry 
traffic  in  an  amount  equal  to  the  exempt 
commodities  transported,  while  the  Act 
states  an  operator  may  transport  an 
amount  not  to  exceed  the  exempt 
tonnage  transported.  The  correct  usage 
of  terms  should  be  an  amount  not  to 
exceed;  thus,  no  owner  operator  may 
transport  more  than  the  exempt  tonnage 
handled. 

Second,  several  commentors  ask  what 
are  the  emergency  situations  in  which 
the  owner  of  the  vehicle  does  not  have 
to  be  in  the  vehicle  as  stated  in  49  U.S.C 
10922(b)(4)(E)(i)  and  10923(b)(5)(A)(i). 
These  situations  are  under  study  in  Ex 
Parte  No.  MC-143,  Owner-Operator 
Food  Transportation,  132  M.C.G.  165 
(1980),  and  are  beyond  the  scope  of  the 
instant  proceeding. 

Finally,  we  will  rephrase  these 
descriptions  to  a  minor  extent  to 
eliminate  verbiage.  Carriers  are  now  to 
use  these  two  descriptions. 

For  common  carriage: 

To  operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce, 
over  irregular  routes,  transporting  food  and 
other  edible  products  and  byproducts 
intended  for  human  consumption  (except 
alcoholic  beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points  in  the 
United  States. 

For  contract  carriage: 

To  operate  as  a  contract  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce, 
over  irregular  routes,  transporting  food  and 
other  edible  products  and  byproducts 
intended  for  human  consumption  (except 
alcoholic  beverages  and  drugs),  agricultural 
limestone  and  fertilizer,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points  in  the 


United  States,  under  continuing  contract(s) 
with  (company) - of  (domicile) 


7 .  Brokers  of  Property  Moving  in 
Motor  Carriage. 

We  have  received  no  comments  on 
this  proposal.  We  remind  all  applicants 
that  the  proper  description  is: 

To  operate,  in  interstate  or  foreign 
commerce,  as  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  United  States. 

8.  Transportation  for  the  United 
States  Government  of  Used  Household 
Goods  Which  Transportation  is 
incidental  to  a  Pack-and-Crate  Service 
on  Behalf  of  the  Department  of  Defense. 

Section  10  of  the  Household  Goods 
Transportation  Act  of  1980  adds  this 
type  of  authority  as  one  requiring  only  a 
showing  of  fitness.  It  pertains  only  to 
pack-and-crate  operations  performed  on 
behalf  of  the  Department  of  Defense. 

We  will  use  authority  between  points  in 
the  United  States  for  the  reasons 
described  above,  although  carriers  are 
warned  that  the  transportation  must  be 
incidental  to  their  pack-and-crate 
service.  Any  line-haul  service  requires 
regular  authority.  So  called  pack-and- 
crate  movements  with  no  prior  or 
subsequent  line-haul  service  are 
expressly  prohibited.  The  proper 
description  is  the  following: 

To  operate,  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce, 
over  irregular  routes,  transporting  used 
household  goods  for  the  account  of  the 
United  States  Government  incident  to  the 
performance  of  a  pack-and-crate  service  on 
behalf  of  the  Department  of  Defense, 
between  points  in  the  United  States. 

We  emphasize,  in  connection  with  all 
fitness-only  applications,  that  the 
Congress  has  carved  out  specific 
categories  for  special  treatment. 
Although,  in  certain  circumstances,  we 
are  required  to  read  the  potential  grants 
of  authority  narrowly,  in  conformance 
with  the  basic  purpose  of  the  statutory 
exceptions,  nothing  in  our  discussion 
should  be  understood  to  discourage 
applicants  from  seeking  broader 
authority  under  the  conventional 
certification  process. 

Energy  and  Environmental 
Considerations 

The  policy  statement  does  not 
significantly  affect  the  quality  of  the 
human  environment  or  conservation  of 
energy  resources. 

This  statement  is  issued  pursuant  to 
49  U.S.C.  10101, 10922, 10923, 10924, 
11102,  and  5  U.S.C.  553. 

Decided:  December  19, 1980. 

By  the  Commission,  Chairman  Gaskins. 
Vice  Chairman  Gresham,  Commissioners 
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Clapp,  Trantum,  Alexis,  and  Gilliam. 
Commissioner  Clapp  concurring  in  part  and 
dissenting  in  part,  and  reserving  his  right  to 
submit  a  separate  expression  at  a  later  date, 
lames  H.  Bayne, 

Acting  Secretary. 

Appendix  A 

The  descriptions  contained  here  are 
stated  in  the  terms  to  be  used  in  our 
authorizations.  They  differ  from  the  list 
originally  proposed  in  that  they  seek  to 
group  products  better.  The  STCC 
number  is  given  for  reference  only  and 
is  not  to  be  asked  for.  The  meaning  of  a 
group  is  to  be  determined  by  reference 
to  STCC,  as  defined  by  our  explanation 
in  this  statement,  or,  if  there  is  no  STCC, 
to  the  meaning  usually  ascribed  by  the 
Commission.  Other  descriptions  may  be 
used  if  they  comport  with  the  principles 
in  the  decision. 

STCC 

01 — Farm  Products 
08 — Forest  Products 
10, 14 — Ores  and  Minerals 
11,  29 — Coal  and  Coal  Products 
13,  29 — Petroleum,  Natural  Gas  and  Their 
Products 

19 —  Ordnance  and  Accessories 

20 —  Food  and  Related  Products 

21 —  Tobacco  Products 

22,  23 — ^Textile  Mill  Products 

24 —  Lumber  and  Wood  Products 

25 —  Furniture  and  Fixtures 

26 —  Pulp,  Paper  and  Related  Products 

27 —  Printed  Matter 

28 —  Chemicals  and  Related  Products 

30 —  Rubber  and  Plastic  Products 

31 —  Leather  and  Leather  Products 

32 —  Clay,  Concrete,  Glass  or  Stone  Products 
33,  34 — Metal  Products 

35,  36 — Machinery 

37 —  Transportation  Equipment 

38 —  Instruments  and  Photographic  Goods 
40 — Waste  or  Scrap  Materials  Not  Identified 

by  Industry  Producing 
49 — Hazardous  Materials 
— General  Commodities  (except  Classes  A 
and  B  Explosives) 

— Commodities  in  Bulk 
— ^Those  Commodities  Which  Because  of 
Their  Size  or  Weight  Require  the  Use  of 
Special  Handling  or  Equipment 
— Household  Goods 
— Building  Materials 
— Mercer  Commodities 

Appendix  B 

Comments  received  by  the 
Commission  indicate  divergent  points  of 
view  about  both  what  the  Motor  Carrier 
Act  of  1980  (the  Act  means  for  the 
industry  and  how  we,  through  this 
policy  statement,  should  interpret  the 
Act.  We  here  summarize  the  comments, 
categorizing  each  by  the  group 
represented.  The  categories  are  trucking 
and  other  associations,  Commission 
practitioners,  individual  carriers, 
government  agencies,  and  miscellaneous 
groups.  The  evidence  is  also 


summarized  in  the  body  of  the  policy 
statement. 

A.  Trucking  and  Other  Associations 

American  Trucking  Associations,  Inc. 
(AT A),  agrees  with  us  that  the  intent  of 
Congress  is  to  have  reasonably  broad 
grants  of  authority  in  the  future. 

However,  it  believes  this  proceeding 
goes  beyond  the  Congressional  mandate 
and  attempts  to  master  license  carriers. 
As  an  example  of  this  attempt,  it  cites 
our  failure  to  deal  with  conversion  of 
contract  to  common  authority  when  a 
contract  carrier  holds  points  in  the 
United  States  and  is  providing  much  less 
service.  It  also  argues  that  we  should 
treat  the  Notice  and  the  comments 
received  as  an  advanced  notice  of 
proposed  rulemaking  because  the  policy 
statement  attempts  to  enact  rules  in  a 
manner  prohibited  by  American  Bus 
Association  v.  United  States,  No.  79- 
1207  (D.C.  Cir.,  1980). 

More  specifically,  ATA  believes 
plantsite  restrictions  can  be  eliminated, 
but  that  countywide  origins  are  too 
broad.  It  argues  nothing  is  wrong  with 
basing  grants  on  representative 
showings,  but  if  there  is  less  evidence, 
carriers  should  be  given  an  opportunity 
to  limit  their  authority  appropriately, 
ATA  believes  that  equipment  and 
service  restrictions  promote  economies 
and  efficiencies.  It  argues  that  without 
restrictions  there  is  master  licensing  and 
the  opportunity  for  unnecessary 
protests. 

The  majority  of  ATA’s  statement  is 
devoted  to  commodity  descriptions.  It 
believes  a  code  concept  is  workable. 
However,  it  believes  the  proposed  STCC 
is  too  broad  and  not  responsive  to  motor 
carrier  transportation.  As  a  result,  ATA 
proposes  a  STCC  code  of  its  own  using 
51  parts  and  subparts.  It  also  urges  the 
Commission  to  allow  for  three  types  of 
descriptions  to  meet  carrier  needs. 

These  are  service  descriptions,  specific 
commodity  descriptions  and  generic 
descriptions.  It  further  urges  that  several 
common  descriptions  such  as  the  size- 
and-weight  descriptions  should  be  kept 
so  carriers  do  not  have  to  ask  for  a 
myriad  of  STCC  groupings.  Finally,  ATA 
comments  that  new  items  to  a  group 
should  be  Commission  approved  with 
carriers  operating  under  temporary 
authority  until  approval. 

Other  trucking  associations  enter 
evidence  as  it  pertains  to  their  particular 
specialty  area.  The  National  Tank  Truck 
Carriers,  Inc.  (N'lT'C),  favors  retention  of 
the  bulk  restriction.  It  argues  that  bulk 
arose  historically,  not  as  a  line  of 
demarcation  for  commodities,  but  as  a 
type  of  service.  It  states  that  if  STCC  is 
used  there  should  be  a  bulk  group  so 
that  a  carrier  may  ask  for  a  STCC  class 


either  in  bulk,  in  containers,  or  in  both. 
NTTC  notes  there  are  special  insurance 
limits  in  the  Act  for  hazardous 
chemicals  as  well  as  explosives  and 
believes  these  too  must  remain  excluded 
from  descriptions  Uke  general 
commodities. 

The  Regular  Common  Carrier 
Conference,  Inc.,  believes  none  of  the 
general  commodities  limitations  should 
be  removed  because  removal  would 
compel  carriers  to  perform  service  they 
are  not  equipped  to  perform.  It  also 
believes  we  should  continue  allowing 
carriers  to  ask  for  restrictions  because 
Section  6  of  the  Act  says  we  may,  not 
must,  remove  unnecessary  restrictions. 
The  only  provisions  it  finds  mandatory 
is  the  section  on  circuity  limitation. 

The  Contract  Carrier  Conference 
totally  supports  giving  contract  carriers 
authority  to  serve  points  in  the  United 
States.  It  states  that  authorities  now  are 
too  restricted  to  meet  public  needs. 

The  American  Bus  Association  asks 
that  all  carriers  of  shipments  weighing 
100  pounds  or  less  be  required  to  seek 
authority  in  terms  of  the  statutory 
language.  It  does  not  agree  with  the  idea 
of  countywide  authority  and  the 
prohibition  of  equipment  restrictions 
and  restrictive  amendments.  The 
Association  believes  this  proceeding 
should  not  apply  to  passenger 
applications. 

The  National  Automobile 
Transporters  Association  (NATA)  wants 
the  status  quo  maintained  for 
automobile  carriers.  It  believes  there 
should  be  a  STCC  class  for  automobiles 
with  restrictions  to  initial  or  secondary 
movements  and  driveaway  or 
truckaway  service.  NATA  would  also 
like  general  commodities  and  plantsite 
restrictions  maintained.  It  argues  overall 
that  this  proceeding  is  an  attempt  to 
master  license  and  that  this  proceeding 
must  be  a  rulemaking  since  diere  is  no 
discretion  in  its  application. 

A  variety  of  comments  are  entered  by 
five  independent  associations  including 
one  traffic  bureau.  The  Midwest  Packers 
Traffic  Association  believes  shippers, 
not  carriers,  should  name  the 
commodities  and  territories  to  be 
served.  It  wants  to  retain  present 
descriptions  and  plantsite  restrictions  to 
obtain  this  goal. 

Food  Marketing  Institute  supports 
authorizing  contract  carriage  between 
points  in  the  United  States  as  a  way  of 
getting  more  carriers  for  the  food 
industry. 

The  Aluminum  Association,  Ina, 
believes  the  primary  and  fabricated 
metal  products  categories  should  be  one. 
since  ^e  same  carriers  haul  both  types 
of  goods.  It  also  urges  that  categories  be 
open-ended,  that  “materials  and 
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supplies'*  be  maintained  as  a  description 
and  that  two-way  and  countywide 
authority  be  granted. 

The  St.  Louis  Regional  Commerce  and 
Growth  Association  wants  commercial 
zones  detailed  on  a  county  basis  if 
countywide  is  the  minimum  territory. 

Finally,  the  Motor  Carriers  Service 
Bureau,  Inc.,  believes  contract  carrier 
service  to  all  points  in  the  United  States 
IS  too  broad,  since  there  are  rates  and 
process  service  agent  problems.  It  also 
states  all  carriers  should  be  able  to  limit 
the  scope  of  their  authority  by  their 
holdings  out  in  their  tariffs. 

B.  Commission  Practitioners. 

The  Motor  Carrier  Lawyers 
Association  on  behalf  of  its  members 
enters  a  statement  expressing  the  belief 
that  there  is  little  legal  support  for  the 
policy  statement  and  that  the  statement 
is  contrary  to  Congress’  intent.  MCLA 
also  asserts  that  this  cannot  be  a  policy 
statement  because  of  the  ABA  decision 
and*  other  precedent.  It  seeks  dismissal 
of  this  proceeding  and  to  have  all 
authority  issued  to  applicants  filing  after 
July  2, 1980,  voided. 

MCLA  further  argues  that  the 
proposal  ignores  applicants'  burden  of 
making  a  prima  facie  case  and  the 
common  carrier  obligation.  It  believe  the 
modifications  proffered  are  unfounded 
for  this  reason.  It,  however,  indicates 
that  a  proceeding  less  broad  in  scope 
that  builds  on  existing  precedent  would 
be  acceptable. 

Remarks  from  individual  practitioners 
are  in  the  same  vein  as  those  from  the 
MCLA.  William  J.  Monheim  agrees  with 
MCLA  that  this  proceeding  goes  beyond 
Congress’  intent.  He  believes  the  S'TCC 
code  is  impractical,  and  that  countywide 
authority  for  common  carriers  and 
points  in  the  United  States  for  contract 
carriers  and  owner  operators  is  too 
broad.  Furthermore,  the  removal  of  most 
restrictions,  especially  those  on  general 
commodities  grants,  is  beyond  the  realm 
of  the  new  Act. 

James  C.  Hardman  feels  that  this  is  an 
attempt  to  master  license.  He  finds  fault 
with  not  allowing  carriers  and  shippers 
to  shape  their  own  grants  and  with 
removal  of  any  restrictions  beyond 
those  found  to  be  unreasonable. 

Francis  E.  Barrett  argues  that 
countywide  and  statewide  grants  are 
beyond  actual  need  shown  and  should 
not  be  given. 

The  law  firm  of  Nelson  and  Harding 
also  is  against  the  STCC  code.  They 
believe  the  overbroad  categories  subvert 
the  intent  to  help  new  carriers  into  the 
market  by  increasing  the  number  of 
protests  to  be  received.  Even  if  a  STCC 
code  is  used,  they  believe  there  should 
be  a  separate  code  for  drugs  and 


alcohol.  They  also  would  like  an  index 
to  the  code.  Among  the  items  they  wish 
to  see  maintained  are  general 
commodities  with  exceptions,  materials 
restrictions,  commercial  zones  over 
countywide  descriptions,  and  plantsite 
restrictions. 

Michael  S.  Varda  believes  the 
classifications  made  in  Ex  Parte  No. 
MC-135,  Master  Certificates  and 
Permits,  would  better  serve  the  industry 
than  the  STCC  code.  He  sees  lack  of 
proper  equipment  as  a  problem  with 
giving  someone  STCC  code  authority. 

He  also  believes  commercial  zones 
larger  than  counties  should  be 
maintained  and  that  contract  carriers 
should  be  allowed  to  specify  less 
territory  to  prevent  insurance  and 
process  agent  problems.  Mr.  Varda  also 
wishes  to  keep  restrictive  amendments 
to  aid  in  obtaining  authority. 

John  W.  Frame  sees  commodity 
description  problems  with  the  STCC 
code,  but  likes  countywide  authority  as 
a  way  to  deal  with  urban  flight.  He  sees 
difficulties  in  granting  two-way 
authority  and  wants  us  to  rule  that 
government  traffic  can  move  in  the  same 
vehicle  as  one  carrying  shipments 
weighing  less  than  100  pounds. 

Thomas  J.  O’Loughin,  Jr.  wants  us  to 
retain  STCC  groups  44,  45  and  46.  He 
states  his  clients  deal  in  shipper 
association  traffic  only,  the  traffic 
described  by  45,  and  do  not  want  to 
obtain  general  commodities  authority. 

Lastly,- Kermit  N.  McManus  asks  us  to 
do  an  environmental  statement  in  this 
proceeding. 

C.  Individual  Carriers. 

Comments  from  individual  carriers 
tend  to  discuss  both  how  the  decision 
affects  their  operation  individually  and 
how  it  affects  the  industry  overall. 

American  Farm  Lines,  Inc.,  believes 
that  expedited  processing  of  its  petition 
to  remove  government  traffic 
restrictions  from  its  authority  will  let  it 
meet  the  goals  set  forth  in  this 
proceeding  to  encourage  competition. 

C.  B.  Johnson,  Inc.,  states  that  metallic 
ores  is  an  incomplete  description.  A 
complete  description  would  be  one  that 
allows  carriers  to  transport  ores  and 
concentrates. 

American  Auto  Shippers  asks  that 
decisions  filed  prior  to  the  Act  not  be 
considered  under  the  Act.  It  also 
believes  there  should  be  liberal 
backhaul  and  service  extension  policies. 

C.  W.  Transport,  Inc.,  wants  all 
tacking  restrictions  removed.  It  now 
tacks  irregular-  to  regular-route 
authorities  in  a  circuitous  manner  and 
wants  the  ability  to  perform  its 
operation  more  directly. 


Interstate  Motor  Freight  System  , 
believes  our  language  about  owner- 
operators  hauling  food  and  other  edible 
products  in  an  amount  equal  to  the 
amount  of  exempt  products  is  a 
misinterpretation. 

Miller  Transfer  and  Rigging  Co.  wants 
a  size  and  weight  group  in  the  STCC  and 
wants  size  and  weight  excluded  from 
general  commodities.  It  believes  STCC 
groups  are  too  broad  and  will  be  giving 
carriers  more  authority  than  they  want 
or  need. 

Kenosha  Auto  Transport  Corp.,  and 
Dallas  and  Mavis  Forwarding  Co..  Inc., 
believe  transportation  equipment  as  a 
description  is  not  as  good  as  the 
automobile  descriptions  now  in  use. 
They  believe  STCC  overall  is  not  good 
for  motor  carriers  and  would  like  to 
have  field  of  service  descriptions  by 
expansion  of  Descriptions  in  Motor 
Carrier  Certificates,  61  M.C.C.  209 
(1952). 

CRST,  Inc.,  notes  that  tacking  of 
irregular-route  authority  shall  be 
prohibited.  It  argues  that  rather  than 
prohibit  this  tacking,  we  should  have  a 
rule  of  construction  allowing  carriers  to 
go  directly  without  passing  through  the 
gateway.  This  will  help  save  energy  and 
let  irregular-route  carriers  compete  more 
with  regular-route  carriers.  CRST 
otherwise  supports  this  proceeding. 

Sea-Land  Service,  Inc.,  and  Sea-Land 
Freight  Service,  Inc,,  believe  we  should 
continue  to  exclude  points  in  Alaska 
from  grants  of  authority,  citing  the 
unique  Alaskan  problems  of  no  return 
loads,  severe  weather,  sparse 
population,  the  fact  many  locations  can 
only  be  served  by  water,  higher  costs 
and  use  of  so  much  fuel. 

The  Maxwell  Company  believes  most 
of  our  proposals  are  sound  not  believes 
we  should  have  a  bulk  group.  This  can 
be  further  refined  to  dump  vehicles  and 
tank  vehicles,  according  to  Maxwell.  It 
also  believes  we  should  keep  the  bulk 
restriction  to  prevent  protests  and 
problems  with  hazardous  materials. 
Finally;  Maxwell  states  that  we  should 
continue  to  use  commercial  zones 
instead  to  counties  because  this  will 
simplify  descriptions. 

Home  Transportation  Company,  Inc., 
a  heavy  hauler,  believes  the  proceeding 
is  biased  in  favor  of  general 
commodities  carriers,  especially  by 
removal  of  the  restrictions.  It  believes 
we  must  in  fairness  issue  authority  as 
broad  as  the  new  general  commodities 
authority  to  heavy  haulers. 

Global  Van  Lines,  Inc.,  Imperial  Van 
Lines,  Inc.,  and  Wheaton  Van  Line,  Inc., 
household  goods  movers,  believe  that 
the  three  household  goods  descriptions 
now  used  should  be  maintained.  They 
state  that  household  goods  as  defined 
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by  the  Commission,  used  household 
goods  in  containers,  and  Kingpak 
authority  [Kingpak,  Inc.,  Investigation  of 
Operations,  103  M.C,C.  318  (1966)] 
delineate  different  services  so  there  is 
no  reason  to  combine  them. 

Steere  Tank  Lines,  Inc.,  a  bulk  carrier, 
believes  the  Act  put  the  Pan  American 
criteria  into  law.  It  wishes  that  we 
strictly  enforce  STCC  or  forego  using  it 
for  no  one  will  pay  attention  to  it  if  it  is 
mandatory.  Steere  would  like  to  seek 
STCC  expanded  to  include  field  of 
service  authorizations  such  as 
commodities  in  bulk.  It  also  wants  the 
bulk  restriction  retained  to  prevent 
needless  protests  and  supports 
countywide  authorizations  w'hen  there  is 
proof.  Steere  calls  for  us  to  renotice  this 
proceeding  with  the  refinements 
mentioned. 

W.  S.  Hatch  Company,  another  bulk 
carrier,  believes  that  this  policy 
statement  is  a  flawed  rulemaking.  It 
believes  that  STCC  fs  not  adaptable  to 
trucks  and  that  it  should  include  a  bulk 
category  if  used.  Hatch  wants  a  bulk 
restriction  maintained  as  there  are  many 
hazardous  bulk  materials  that  are  as 
dangerous  as  Classes  A  &  B  explosives. 

Central  Freight  Lines,  Inc.,  and  11 
other  carriers  express  the  view  that  this 
should  be  a  rulemaking,  not  a  policy 
statement.  It  is  seen  as  an  attempt  to 
master  license.  Also,  they  believe  there 
is  no  authority  in  the  Act  to  do  anything 
except  remove  restrictions  on  existing 
authority.  Specifically,  they  believe  that 
the  Descriptions  case  with  amendments 
is  better  than  the  STCC  code,  that 
county  wide  authority  and  nationwide 
contract  authority  are  too  broad  and 
that  proven  restrictions  should  be 
maintained. 

Alvan  Motor  Freight,  Inc.,  and  twenty- 
three  other  concerns  adopt  the  position 
taken  by  the  Motor  Carrier  Lawyers 
Association  in  their  comments.  They 
further  state  that  changes  in  existing 
authority  should  be  made  prior  to 
institution  of  any  changes  in  new 
authority. 

Keep  on  Trucking  Company,  Inc., 

Steel  Transporters  of  California,  Ditto 
Freight  Lines,  and  Interstate  Distributor 
Company  believe  use  of  the  STCC  code 
is  ludicrous;  the  better  solution  is  to  give 
all  carriers  general  commodities 
authority  between  points  in  the  United 
States.  These  carriers  also  believe  our 
territorial  ideas  are  too  broad.  They 
believe  contract  carriers  do  not  need 
authority  to  Alaska  and  Hawaii  and  that 
larger  authority  will  cause  problems  in 
complying  with  state  requirements. 
These  carriers  also  see  a  problem  with 
redefining  commercial  zones  if 
countywide  authority  is  used. 


Overnite  Transportation  Company 
favors  the  STCC  code.  It  believes  that 
any  commodity  not  included  can 
become  included  by  applicant  petition. 

It  also  argues  that  the  Descriptions  case 
should  be  automatically  combined  into 
the  code.  Overnite  Hnds  nothing  wrong 
with  elimination  of  general  commodities 
exceptions  since  carriers  will  not 
provide  services  for  which  they  are  not 
equipped.  It  Hnds  the  hazardous 
materials  class  unnecessary  and  states 
that  the  Federal  Register  notice  on 
tacking  and  interlining  should  be 
changed  to  conform  to  the  Act. 

Cooper  Motor  Lines,  Inc.,  states  that 
this  proceeding  is  an'attempt  to  master 
license  and  calls  for  it  to  be  converted 
into  a  rulemaking. 

Frozen  Food  Express,  Inc.,  wants 
grants  of  authority  limited  to  speciHc 
shipper  intent.  It  argues  that  existing 
descriptions  more  adequately  describe 
the  service  to  be  rendered  than  the 
STCC  code. 

Daily  Express,  Inc.,  a  heavy  hauler, 
recognizes  Congress’  intent  of 
reasonable  broad  authority  but  believes 
we  are  allowing  master  licensing.  It 
believes  it  must  be  authorized  authority 
which  is  the  quid  pro  quo  of  what 
general  commodities  carriers  will 
receive.  Daily  asks  that  the  Descriptions 
case  be  revised  instead  of  using  the 
STCC  code.  It  believes  we  must 
promptly  determine  this  matter,  for 
people  are  already  asking  for  authority. 

North  American  Van  Lines,  Inc., 
contends  that  the  STCC  is  inadequate.  It 
proposes  instead  a  modification  of  the 
'Standard  Industrial  Classification  of  the 
Department  of  Commerce  which  groups 
by  industry,  not  by  commodity.  Carriers 
would  be  granted  authority  to  transport 
such  commodities  as  are  dealt  in  or  used 
by  one  of  51  different  categories.  This, 
according  to  NAVL,  will  prevent 
constant  administrative  determinations 
of  whether  speciHc  commodities  are 
within  certain  groups. 

Anderson  Trucking  Service,  Inc.,  feels 
that  this  proceeding  goes  beyond  the 
intent  of  Congress  to  have  reasonable 
authorities.  It  also  finds  the  proceeding 
defective  in  practical  terms  because  it 
contains  no  field  of  service  doctrine  and 
grants  unrealistic  territories. 

Matlack,  Inc.,  a  bulk  carrier,  seeks 
retention  of  bulk  restrictions.  It  does  not 
believe  its  attitude  is  protectionist  but  a 
natural  division  of  the  industry.  It  states 
that  general  commodities  carriers  do  not 
own  the  proper  equipment  or  cleaning 
facilities  for  bulk  equipment.  Matlack 
wants  us  to  recognize  six  groupings  of 
service  and  to  build  commodity 
descriptions  from  them.  They  are 
general  commodities,  bulk,  special 
equipment,  unusual  value,  class  A  &  B 


explosives,  and  household  goods.  It 
believes  such  a  scheme  will  maintain 
the  common  carrier  obligation. 

Alamo  Express.  Inc.,  and  five  other 
carriers  argue  that  we  cannot  call  this  a 
policy  statement  because  of  its  contents. 
They  believe  we  are  tryii^  to  grant  more 
than  what  is  shown  for  public  need,  that 
there  will  be  needless  protests,  and  that 
violations  of  the  common  carrier 
obligation  will  arise  because  of  STCC. 
These  carriers  want  heavy-hauler 
service  preserved  as  a  class.  They  find 
all  territorial  proposals  too  broad  and 
that  all  restrictions  cannot  be 
eliminated.  The  six  carriers  seek  energy 
and  environment  imi}act  statements. 

Brannan  Systems,  Inc.,  and  seven 
other  carriers  argue  that  the  Act 
specifies  authority  only  to  the  public 
need  shown  in  each  application.  They 
argue  that  commodity  descriptions 
should  be  framed  on  a  case-by-case 
basis,  that  two-way  authority  should  be 
granted  only  when  supported  by 
evidence,  and  that  restrictions,  including 
plantsite  and  intermediate  point 
restrictions,  are  necessary.  These 
carriers  see  our  job  as  one  of  balancing 
interests  under  the  criteria  of  the  Act. 

Arrow  Truck  Lines,  Inc.,  and  15  other 
concerns  are  opposed  to  STCC  for  the 
problems  it  causes  with  broad  grants  of 
authority.  They  believe  we  should  begin 
with  the  Descriptions  case  to  build  new 
authorities.  These  carriers  also  feel  two- 
way  and  countywide  grants  and 
nationwide  contract  carrier  authority 
are  beyond  the  scope  of  evidence 
presented.  Other  items  they  wish 
retained  are  plantsite  restrictions  where 
there  is  only  one  supporting  shipper  and 
special  service  exceptions. 

In  a  supplemental  pleading,  the 
aforementioned  carriers  reiterate  their 
claim  that  communities,  not  counties, 
are  the  proper  areas  of  service  since 
counties  are  not  intergral  economic 
units. 

A  group  of  12  carriers  and  their  law 
firm,  Grefe  and  Sidney,  also  oppose 
STCC  as  too  broad  and  not 
representative.  However,  they  believe 
that  shippers  and  carriers  should 
determine  the  authority  granted.  They 
believe  two-way  and  countywide  grants 
will  be  too  broad  except  for  two-way 
regular  routes.  They  are  against  all 
intermediate  points  being  served 
because  they  feel  this  will  lead  to 
circuitous,  energy-wasting  routes.  They 
assert  that  nationwide  contract  carrier 
authority  is  too  broad,  presents 
problems  of  state  regulation  compliance, 
and  is  against  Congressional  intent. 
They  wish  to  retain  plantsite  and 
tacking  restrictions,  stop  interlining  in 
cases  filed  after  July  3, 1980,  and 
eliminate  equipment  restrictions. 
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Finally,  they  wish  to  have  restrictive 
amendments  to  conform  to  the  proof 
offered. 

Celeryvale  Transport,  Inc.,  and  eight 
other  carrie-s  believe  the  new  Act 
constricts  our  powers  to  act  and  does 
not  grant  us  authority  to  shape  grants  as 
we  propose.  They  would  like  to  see 
descriptions  phrased  in  terms  of  such 
commodities  as  are  dealt  in  or  used  by. 
General  commodities  with  exceptions 
should  be  maintained,  and  no 
countywide  descriptions  should  be  used. 
They  believe  elimination  of  restrictions 
will  violate  the  common  carrier  duty  as 
carriers  will  simply  sell  their  services  to 
the  highest  bidder. 

D.  Government  Agencies. 

Government  agencies  participating  in 
this  proceeding  are  the  Departments  of 
Justice  and  Defense  and  the  Government 
Services  Administration.  The 
Department  of  Justice  believes  that  we 
have  enacted  Congress’  intent  in  this 
proceeding.  It  finds  the  STCC  code  to  be 
productive  and  urges  us  to  discontinue 
regular-route  authority. 

The  Department  of  Defense  believes 
all  fitness  only  grants  to  carriers  hauling 
traffic  for  the  United  States  Government 
should  use  the  terms  in  Transportation 
of  Government  Traffic,  131  M.C.C.  835 
(1980J.  It  also  wants  household  goods 
carriers  to  be  limited  to  statewide 
authority  as  a  minimum  except  for  pack- 
and-crate  operators  which  do  not  serve 
a  broad  territory.  The  Department 
wishes  there  to  be  a  narrow  definition  of 
hazardous  materials  and  would  like  to 
see  a  STCC  for  secret  and  sensitive 
shipments. 

The  General  Services  Administration 
believes  that  there  is  an  inconsistency 
between  this  proceeding  and  Ex  Parte  55 
(Sub-No.  43),  Rules  Governing 
Applications  for  Operating  Authority, 
because  of  a  lack  of  definitions  as  to 
what  are  household  goods  and 
hazardous  materials.  A  definition  is 
needed  to  determine  what  traffic  falls 
within  government  traffic  fitness  only 
applications.  GSA  urges  that  only  first 
proviso  household  goods  traffic  be  found 
to  be  outside  of  the  fitness  only  criteria 
as  second  and  third  proviso  household 
goods  traffic  is  routinely  shipped  like 
general  commodities.  It  also  seeks  to 
have  hazardous  materials  defined  as 
they  were  in  Transportation  of 
Government  Traffic,  supra. 

E.  Miscellaneous  Groups. 

The  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen 
and  Helpers  of  America  believes  that 
the  common  carrier  obligation  must  be 
emphasized  in  making  grants  of 
authority.  It  believes  that  grants  should 


not  be  beyond  the  scope  of  the  evidence 
and  applicants’  ability  to  serve.  In 
conjunction  with  this  point,  the  Union 
states  that  contract  carriers  do  not  heed 
nationwide  authority  and  countywide 
origins  and  destinations  are  too  broad. 

Kraft.  Inc.,  states  that  its  commodities 
fall  under  numerous  STCC  codes  and 
that  using  STCC  codes  would  increase 
paperwork  in  the  applications  it 
supports.  It  urges  us  to  maintain  “such 
commodities  as  are  dealt  in  by  food 
business  houses”  as  a  description.  It 
believes  this  will  help  with  backhauls 
for  carriers.  Kraft  likes  removal  of  all 
restrictions  and  believes  statewide 
territory  is  more  appropriate  then 
countywide.  For  contract  carriers,  it 
wishes  to  see  descriptions  of  “property 
for  Kraft,  Inc.” 
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